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Dear sir,

We thank you for inviting us to present our views before you. We are presenting herewith, though briefly, our explicit views on each topic with the belief that the Commission shall come forth with its candid observations and comments during the course of discussions. We look forward to the recommendations of this Commission, which will help the Labour movement in the days to come.

The constitution of the Second National Commission on Labour by the Central Government is in itself a welcome measure, though belated. However looking to the Resolution dated 15th October 1999, the terms of reference and the questionnaire framed by the Commission, we apprehend that the whole exercise is aimed at preparing a background for various fiscal and legislative measures to cater to the needs of vested interests activated through the process of globalization, liberalization, privatization etc. consequence by the New Economic Policy (NEP).

In fact the notification No.Z-20014/8/99-Coord. Dated 15th October 1999, in clear terms mentions that, " After the implementation of the NEP in 1991, radical changes were brought about…In light of the above position …suggest changes." It is an irony of fate that the Labour, which was neither consulted nor was taken into confidence before thrusting the NEP is, now, being called upon through the National Labour Commission to choose between despair and peril. Had it not been so, and the Government was really concerned about the Labour, it would have been prudent first to refer to and review the recommendations of the First National Commission on Labour and the fate thereof.

On studying the resolution and the information available we observe that the questions have been framed with a view to elicit support to the exit policy as well as policy of globalisation and privatisation. The framers of the questions have taken care to include some leading questions. At the same time, we find that the important issues like employment policy, unemployment, Industrial sickness, privatisation and public ownership do not find a place in the questionnaire.

We also observe that there is an assortment of questions related to different topics. It would have been appropriate to address as to how we can find out ways and means to face the onslaught and ill effects of liberalisation, privatisation and globalisation.

We have serious objection to the terminology used in the issue No. 3 of the terms of reference namely "minimum level of labour protection and welfare measures and basic institutional frame work for ensuring the same." This clearly indicates that the exercise is aimed at minimising the legal protection hitherto available to the labour. The resolution does not seek to consider as to what would be the effects of removing the existing protection and the welfare measures, whether or not it would result into chaos, unemployment and criminalisation of youth.

We are, however happy that the issue of Unorganised Sector has been brought within the ambit of the Commission, though belatedly. We are also thankful to the Commission for affording an opportunity to our various State affiliates to present their views before you. However the views now expressed in this submission shall prevail as the views of BMS for the consideration of the Commission.

Yours truly, 

General Secretary.

INTRODUCTION

PRELIMINARY OBSERVATIONS:

We have serious reservations about the New Economic Policy (NEP), which we wish to record here before we deal with other issues. 


The BMS has always been emphasising that the major issues confronting the people of this country are:

· Growing unemployment, underemployment and shrinking employment opportunities

· Unabated inflation and rising prices

· Gradual deterioration of work culture amongst all partners of economic activity

· Indiscriminate import of aid, capital and technology adversely affecting economic sovereignty

· Cultural invasion by the West

· Change of values from the balanced blend of materialistic and non-materialistic outlook to the materialistic outlook only

· Failure to eradicate illiteracy by providing an alternative to the existing Mecaulian system of education, which basically was designed to produce "Babus" in the service of the British Raj.

· Failure to provide basic amenities of primary health, sanitation, and pure drinking water facilities to all citizens.

These consequences are, however, the result of various policies pursued by successive governments since independence, which failed to

· Alleviate poverty

· Provide full employment

· Equitably distribute the fruits of development and prosperity amongst all citizens

· Check urbanisation and disintegration of family and village life

· Create an institutional framework based on Dharma.

We feel that this reality should provide the backdrop for the recommendations by the Second National Commission on Labour (SNLC).

THE CONSTITUTION OF BHARAT AND THE LABOUR.

It will be worthwhile at this stage to refer to some of the important provisions enshrined in the Constitution of Bharat, which are mainly

· Right to Live

· Right to Work

· Fundamental Rights

· Directive Principles of State Policy

· Principles of Natural Justice & Principle of Equality.

Article 21
provides for protection of Life & personal liberty;

Article 38
requires the State to secure a social order for the promotion of welfare of the people;

Article 41
provides for right to work, to education, and to public assistance;

Article 42
requires maintenance for just and humane conditions of work;

Article 43
expects the State to create conditions so that all workers including agricultural, industrial, and otherwise, get work, living wages and conditions of work, ensuring a decent standard of life and full enjoyment of leisure and social and cultural opportunities etc.

Our Constitution further, by virtue of Article 43 A, requires the State to take steps by suitable legislation or in any other way to secure the participation of workers in the management of undertakings, establishments or other organizations engaged in any industry. Thus, our Constitution creates a liability in the State to ensure fulfillment of the above objectives, taking into consideration common citizens and their overall progress as the ultimate goal.

We regret that the Central Government, by adopting the NEP, at the behest of the international monetary institutions, is curtailing, leave alone enlarging, the rights and privileges of workers conferred by the Constitution.

The questions before us, therefore are:

(a) 
Whether we have been able to achieve the goal of improvement of standard of living of our society in general, and labour in particular

(b) 
Whether we have been able to provide work to each person in the society, who desires to work and make his future good, and

(c) 
Whether we have been really able to eradicate poverty?

SUBMISSIONS TO FIRST NATIONAL COMMISSION ON LABOUR (FNCL).

It will not be out of place to mention here that in 1968 B.M.S. had made its submission on various aspects for consideration before the First National Labour Commission. The submissions were made in four parts, and subsequently complied and published as "Labour Policy". On scrutiny of the subject matter before the First National Labour Commission, and also the present Commission, we observe that almost all the topics are same or similar. But the background, dimensions and perspectives have substantially changed.

The B.M.S. in its submission had highlighted the following points, which were not brought-forth before the first Labour Commission by any other Trade Unions/ organization.

The B.M.S. had emphasized the concept of "National Commitment". The first and foremost requirement that must exist in the minds of all the parties concerned is National Commitment. Unless all parties to the economic activities aim at one supreme goal, desired results cannot be achieved. Therefore, the goal of all viz. the Employers, Trade Unions, Society and the Govt. should be the same. Otherwise as feared by Prof. Harold Lasky, the employers and Government together can hold the society to ransom.

There is an increase in lock-outs as per Table 7.16 Page 147 Economic Survey 2000-2001.

The second point the B.M.S. highlighted was the concept of industrial family. It was emphasized by B.M.S. that National goal cannot be achieved if there exists any feeling of enmity. The B.M.S. therefore, deprecated the theory of class conflict and emphasized that all the constituents should act and work in unison. This can be achieved by developing the concept of "family" in the industry.

The B.M.S. also propagated the concept of labourisation based on the theory of the workers being co-owners of the Industry on the basis of a fair evaluation of the labour capital deployed. Hence the slogan "Nationalise the Labour, Labourise the Industry and Industrialise the Nation". BMS had also demanded the constitution of a national commission on the problems of ownership of industry, which should suggest the pattern of ownership for each industry taking into consideration the particular characteristics of that industry and the total requirement of the national economy.

The B.M.S. has also shown its distinctiveness on the concept of collective bargaining. In its submission, the B.M.S. had emphasized that our thought process and approach should be based on Bharatiya Ideology and culture. In that, the B.M.S. had given quotations from different ancient scriptures, which dealt with the subject matters in question. While dealing with the laws such as Payment of Bonus Act, the B.M.S. had emphasised that minimum percentage of bonus should be 12.5 percent of the total annual earning of workers based on the Shukraniti. The B.M.S. had also quoted the concept of minimum wage from the excerpts in Shukraniti. The BMS had also demanded that the ratio between the minimum and maximum expendable income in the land should be fixed.

We are therefore, generally following these principles laid down in the submission made by the B.M.S. in 1968 before the First National Labour Commission, with modifications in the present context, on each topic before this Commission, based on our experience during the last 30 years.

OBSERVATIONS BY THE FIRST NATIONAL COMMISSION ON LABOUR.


Before we deal with the subject it would be proper for us to refer to the observations made by the First National Commission on Labour headed by Justice Gajendragadkar. In the opinion expressed by the Commission and conclusions drawn by the said commission in the report of 1969 the following observations were recorded.

QUOTE "To sum up,  we note that the increases in money wages of industrial workers since Independence have not been associated with a rise in real wages nor have real wages increases been commensurate with improvements in productivity. Simultaneously wage costs as a proportion of total costs of manufacture have registered a decline and the same is true about workers' share in value added by manufacturers. Wage disputes under these conditions have continued to be the single most important cause of all industrial disputes. In other words,  in the opinion of the Commission,  the `real wage' after about 15 years of wage fixation in India not only stagnated but depreciated even though there was considerable improvement in productivity in the industry as noticed by the National Labour Commission.

It is an irony of history that a vast segment of the population of India,  which is the poorest,  commands the largest of representatives to the Parliament and State Assemblies and is served the least by their representatives. Now,  We are in the midst of restricting our economy and globalising our strategies. It is presumed that with the success of present policy the economy will be on the road to prosperity. Industry has to be viable to meet the challenges from the more industrialised countries where industry to be more viable,  it is indicated that more freedom with lessor State control should be afforded to industrial managers to enable them to adjust themselves to competitive market. This,  it is forecast,  would result in immediate reduction of manpower in industry and an "Exit Policy" is,  therefore,  permissible.
The Exit Polity presupposes that a substantial segment of our working population would be faced with the problem of unemployment till our economy picks up. Most of those who would lose their jobs would be the people who have served long years of their useful life in industry. What type of compensation would they receive, and what benefits will accrue to those who are left behind in an industry made viable by the departure of their colleagues, is left totally uncertain and their fate is placed wholly at the mercy of the employers, who are entering a competitive world and whose concern would be to reduce costs of the products. Would the workers who are retained in employment get adequate remuneration now that the industry is made viable and fine-tuned towards the way to prosperity? These questions are all left unanswered by the framers of our new policy. The aim of the Study Group has been to frame a comprehensive labour law that will be in consonance with the human right principles embodied in our Constitution as well as the declaration of human rights by the United Nation. It is hoped that the recommendations contained herein would, in adequate measure balance the newfound rights of the employers with the aspirations of labour.
The hallmark of success of any positive industrial relations is the improvement in the standard of living of the labour community who are the true instruments of production of goods and services and their security of services. The only weapon that the working class could command is a strong recognised union with a large membership of the industrial and agricultural labour to support them in the fight for better wages and better standard of living with security of services. The law should make adequate provisions for "recognition of unions" and leave it to the combined strength of labour to fight for their rights". UNQUOTE

The First Commission had in the year 1969 itself considered that the "Exit Policy" was a foregone conclusion. The First Commission also referred to the effects of Exit Policy on the society including the working class and concluded by expecting that along with the National growth, the problem of unemployment would be diminished by some alternative methods. We feel that it would be the foremost task before this Commission to find out whether the expectations expressed by the First Commission about the national economy, its growth and implications have been realised or whether we have failed in achieving the goal.

On scrutiny of the report of the First National Labour Commission, we find that the Commission then had made as many as 175 recommendations on the issues before the Commission, expecting the Govt. of India, to implement them. It is the matter of regret that the successive Governments that have governed the country have not been able to deal with more than 75 of the recommendations leaving a hundred unconsidered and unimplemented. Obviously there was no political will in the Governments that have come/and gone, to implement these recommendations. We feel that had care been taken in giving serious thought to the recommendations of the First Labour Commission things would not have deteriorated. As observed by Justice Gulab Gupta in his 'Industrial Jurisprudence', the Report of the First National Commission on Labour suffered from what may be termed as 'Executive Inertia'.

THE EXISTING INDIAN SCENARIO

The Bharitiya Mazdoor Sangh feels that while deciding the method of approach to the questionnaire and the problems raised and the queries made by the Second Labour Commission, it is necessary to take into consideration the existing scenario of India vis a vis the World. Today the World is divided into 'developed and developing countries'. The developed countries are trying to acquire the Super Power in order to control the developing countries and hold them under their economic subjugation. The World Bank, International Monetary Fund etc. have been brought into existence to evolve a global economic order. However, they are being used by the 'developed countries' to pressurise the 'developing countries', into accepting their way of market economy and to control the economy of such 'developing countries'. Slowly and gradually the developed countries saw to it that the developing countries buckle under the burden of the credits / loans extended through the IMF, so that they would not be able to come out of the debt trap.

The emergence of W.T.O. has further adversely affected the economic situation in India and other developing countries. The Indian Government had to agree to the terms dictated by these countries and become party to the international agreements under the guise of NEP, which was thrust without the full knowledge of and mandate by the people and Parliament of this country. The effects of these agreements are

· Opening of market to the developed countries, 

· Permitting the multinationals to enter the Indian field, 

· Permitting foreign collaborations with Indian Companies on their terms.

· Accepting the amendments to our Laws on Patents and Intellectual Property Rights.

We find that the profits earned by the Multinational Companies operating in India are not being fully utilized in India but are being siphoned abroad. The planners thought that the globalisation/liberalisation/privatisation will boost the employment but this expectation has miserably failed in the last few years. And now the developed countries have started encroaching upon the Sovereignty of the country, even by dictating amendments suitable to their designs, to various Laws including Labour Laws, so as to remove the protective cover of Indian Labour and allow the rule of 'Hire & Fire' to exist.

With the technological advancement and its adoption in India, not only that the employment potential has reduced but it has also created redundancy in the existing employment. This has forced various companies to introduce Voluntary Retirement Scheme (VRS) to reduce the manpower. As if this was not sufficient, the countries like China & Korea have started dumping their goods at cheap prices, adversely affecting the demand for Indian products. This situation has severely affected our large industries and small-scale entrepreneurs as well, forcing them, either to wind up their activity or to reduce the workforce. We feel that before introduction of the 'Market Economy' in place of 'Protective Economy' the planners ought to have visualized the adverse effect of change on Indian Economy and should have first provided for the absorption of shock due to such change. Thus, the situation on industrial and economic front is worsening. This has further led to adverse impact on industrial production as well as the export front.

What is true of economic situation is equally true in respect of social aspects of life. The foreign goods that are being imported are mainly cosmetics and luxurious consumer goods. Continuous advertisements through the media have adversely affected the minds of the people who tend to lead a luxurious life as depicted in the television advertisements. This has resulted in a shift in the values of social life and culture of our country, alluring our society to consumerism to its own detriment.

On the legal front also last 10 to 15 years there appears to exist an exercise for legal reforms. The Government of India has initiated amendments to various Laws including Labour Laws, so as to enable the foreign capitalists to easily market their goods in India. This too is under the international pressure.

As regards the political scene there appears to be a total instability in the government and, therefore, in the government machinery. No one particular party has been able to come to power on its own. From 1989 onwards we find that there are always permutations and combinations amongst various political parties. Such instability results in the statues quo mentality and indecision. If the party in power has no sufficient strength of its own it becomes incapable of taking appropriate decisions. The smaller political parties form a group and ensure that the country is not ruled by one political party or by combination of few major political parties for a longer period. This situation has and is going to affect adversely the economic front of the country and society at large.

We find that though the agricultural production has increased to a greater extent, there is no market facility due to uncertain policies of the government. It has always been said that the Indian economy is agrarian based. The Indian farmer has done a commendable job, against all odds, in increasing the food production phenomenally. However, the uncertain and inconsistent policies of the Government as regards land reforms, landless labourers, procurement of agricultural produce, public distribution system, middlemen etc. have been resulting into avoidable disparities, regional and occupational migrations, and chaos on the agricultural front. The conditionalities of WTO when enforced in India will further aggravate the situation culminating into more hardships to the Indian farmer and agriculture.

It is a fact that unless industry prospers labour cannot benefit. The perpetuation of inefficiency in industry would not be beneficial. It is also true that in Bharat, the stress on efficiency must be coupled with the need to expand employment avenues. Retraining of the workers is a necessary requirement of new technology but it is misleading to state that through such retraining, all the displaced workers can be re-deployed in the same industry, since new technology can absorb only highly skilled workers, as is experienced in the West. Their number is usually small and the number of those who cannot be thus retrained is much larger because of the sophistication of new technology. They will be thrown out of employment unless fresh employment avenues are opened for them. The cost of technological change and modernisation should not fall on workers. To quote Lee Iacoca: In American textile industry, due to modernisaton from 1957 to 1975, as many as 6.74 lakhs workers lost their jobs. Of these only 20% could secure jobs at lower remuneration and only 3% were absorbed in computer industries.

THE GLOBALISATION OF ECONOMIC ACTIVITY

With the tagging of the Indian economy either to the foreign philosophy or to the dictates of the foreign powers over the past one and a half-century, the Indian Labour has been dragged into unnecessary and undesirable vicious circle of conflicting demands on the economy. The Bharatiya Mazdoor Sangh does appreciate that the "Old Order Changeth". We also believe that the change must be such that it disrupts least the social order while assimilating the changes, while at the same time catering to the needs of all strata of the society.

The Indian economy did not really free itself from the ideological subjugation imposed by the political leadership of the country. Our planning followed the Russian pattern because of the influence of Mahalanobis Model. It has been alternately subjected to capitalism, socialism, or a crude blend of both. And now it is following the dictates of the developed countries under the pretext of globalisation and liberalisation. The end result in all these endeavors has been growing poverty, shrinking employment, rising prices, reduced purchasing power etc. The Labour has been the inevitable victim of all this. All these ideologies and systems are rooted either in exploitation of the weaker members of the society or on confrontation between various sections of the society.

Therefore, -----the post industrial revolution period, the British colonisation of the country, the post World War impacts, the cold war between the aspirants of the Super Power, the armament race, fall of the USSR, and the resulting self assigned policing of the world by USA, the imposition of economic imperialism by the developed countries through IMF, World Bank, WTO, and the TNCs, the encroachment of the market economy and consumerism, onslaught of the technology disregarding its impact, destruction of environment----- all these have to be kept in view while considering the Labour problems, Labour Policy, Labour Legislation, widening gap between the rich and poor countries etc

The BMS, not oblivious of the distant and recent past, as also the turbulent present, firmly believes that only an integrated view, based on the Bharatiya values and ethos and not compartmentalised or fractional Western view, will pave the way for the real world order of which economic order is a part. The continued existence of FREE nations is a pre-requisite for this order. This World Order is under threat from forces, which are inimical to such existence of free nations. These forces are: the international fundamentalism, transnational terrorism, the economic imperialism and the underground monetary empires of drug mafias and others.

The BMS believes that it is the bounden duty of the nationalist trade union movement of this country to educate and prepare the Indian Labour - Organised and Unorganised -- to meet these challenges for future peaceful, prosperous, happy fulsome human life. We urge upon this Commission to be an active partner in this gigantic task through its recommendations.

THE DESIRED APPROACH---THE THIRD WAY.
The BMS is not averse to economic reforms, liberalisation or globalisation. However he BMS is emphatic that so long as the approach of the developed countries of the northern hemisphere continues to dominate the southern hemisphere countries through such process, Bharat must not only safeguard herself against such dominance and exploitation but she must also provide leadership to the developing and underdeveloped countries. In this task, dogmatic adherence to a particular system or model will hamper the process of growth and development. The economic model can neither be created by capitalism nor by socialism /communism. Hence the need for a third way is imperative. The foundation of this Way has to be on our own values and ethos. With this view in Mind, we briefly enumerate our standpoint hereunder for a proper perspective of our detailed submission that follows:

· The man in society should not be juxtaposed as one apart from the other. There should be natural growth of human consciousness from the self to universe. This process will eliminate the evils of ":Survival of the Fittest" and "Dictatorship of the Proletariat" and instead evolve Universal family (Vasudhaiva Kutumbakam)

· The relationship between man and nature is not of master and servant but complimentary to each other. The Nature is to be milked and not raped. Any attitude and action of man that harms the nature will inevitably lead to harm him.

· The means of production can neither be concentrated in the hands of some individuals nor be abrogated by the State. Within the limits of harmonious relationships between the society and nature, various patterns of ownership can be evolved to subserve the common good.

· The distribution of National Wealth cannot be left to the greed of the elite rich or to the whims of the State. Happiness of all and equitability should be the guiding principles. "Earner" will not only "eat" but also "feed".

· There is a natural self - contradiction. The resources of the World are limited and consumerist desires unlimited. The means to enjoyment being scarce and the fact that only material enjoyment stagnates the human progress towards evolution of the Mind and Universality of Soul, the enjoyment must be controlled through self-awareness and awakening.

· The interest of the Individual must be intertwined with the interest of collectivity. The Nation being the expression of such collectivity in the foreseeable future, the national self-respect must be the motivating force for both, Individual and Society. This can be achieved by: Nationalising the Labour; Labourising the Industry; Industrialising the Nation.

· The social order must be such that enhances and encourages Conscious Integration of Individuals into higher and larger units. Hence, any words and deeds that disintegrate the society must be desisted. Equal respect and opportunity for all men and women and well being of the children should be the hallmark of this Social Order. In this, the concept of Nuclear family is both undesireable and avoidable.

· The priorities in economic development should be evened out among the agricultural, industrial, and self-employment (Vishwakarma) sectors as also between the urban and the rural areas. The shifting or altering of priorities has already considerably imbalanced the growth, hence the need for co-ordination among all sectors of production.

· "Nation" being the effective and operative unit, even during the process of globalisation, every nation has to evolve its own paradigm of development. The present trend of importing models or succumbing to international pressures will prove disastrous. It is for this reason that our country must face its own situation and problems, set its own objectives and priorities and evolve its own model of development rather than imitating the West. Our economic system should be such as will enable every member of the society to fulfill his material needs and lead him to attain higher levels of Perfection even while discharging his duties towards Collectivity. The Man should not be converted into "An Economic Animal" or a "Slave of the State" but transformed into a "Conscious Human Being". The economic system should recognise not only body and physical needs but also the higher needs of Mind, Intellect, & Soul.

With this brief note we proceed to present our chapter-wise submission on the various issues before this Commission.

Chapter 1

Recruitment & Induction
According to a conventional average the composition of our workforce engaged in different sectors can be described as below: Nearly 1.30 crores people are working in the handloom sector and 1.50 crores in the SSI units. 50 lakhs are engaged in cottage industries. While public sector could provide employment only to 25 lakhs employees, the private sector employed 75 lakhs of workforce. Out of the total recruitment in areas other than agriculture, nearly 70% is still in the traditional sector. Barely 26.8 million of our total 317 million workforce is in the organised sector, a mere 8.5%. The rest 91.5% languished in the unorganised sector.

The worst fall out of the policy of globalisation, liberalisation and privatisation has been the virtual paralysis it has caused to our industries, small-scale industries in particular. The inflow of foreign capital and investments has severely undermined India's capabilities of its own capital resources. The liberal import regime has paved way for cheaper imports of consumer goods, and automation technology. The problem has been further compounded by the lack of capital, obsolete machines and outdated technology used in our SSI units, which has resulted in sluggish production and increased cost of production, thus making these units unviable.

While it cannot be denied that no technology and /or no economic structure of any kind can provide work for every single unemployed in the country, the combined and collective outcome of this exercise has been the closure of domestic industries, and resultant massive unemployment. In fact, technology reduces employment opportunities and avenues, and the modern technology and automation has played havoc with the labour conditions in the country. Now lets us try to examine the extent to which the free economy has hampered the opportunities of recruitment, and what remedies can correct the situation.

While dealing about the matter of recruitment, especially in the difficult period after the Globalisation, the NEP will have to play more important and comprehensive role. It must fast get rid of its red tape and rigid bureaucratic character and instead, develop a more compassionate and humane approach. It must understand and comprehend the complexities of the modern economic order and new opportunities that seem have been created in the IT industries. The NEP must make effort to abolish operations of unauthorized and exploitative labour recruiting agencies, contractors, etc. and extend its services to almost all towns, and down to village Panchayats, so that the rural population should take advantage.

The surge in computer and information technology has reduced paper work to a considerable extent and in many industries, employers have started to give preference to computers over man. The present workforce has therefore, become a burden on many organisations, who evolved the policy by such fancy names of Golden Handshake, or VRS in order to get rid of the employees. Unfortunately, many employees lured by the temporary and short lived benefits are opting to leave their jobs, which is neither doing any to good to them nor to the society.

This new phenomena has brought about strange and paradoxical situation in the labour field. On the one hand, there are thousands and thousands of young and educated, but inexperienced men and women, who desperately need a job. On the other hand, more matured and experienced people, who have become free on account of VRS and who are also readily available to work on the low wages without casting any long term liability like Provident Fund, Gratuity etc. Any employer would obviously opt for the experienced and mature employee in the place of fresh recruits. Such is the' Twist in the job market'.

All these combined factors have put a great stress on Recruitment and Induction. There is less recruitment now than before. Barring a few exceptions in the IT industries, recruitment opportunities have dried up. That is why the concept of Recruitment and Induction has assumed greater and significant importance in the labour movement.

As a gateway to employment, recruitment is the first stepping stone and sacred act by which the individual person exercises his right to work and thus establishes the relation between the employee and his employer. But in the changed economic scenario, this right of the employee is under serious threat. The forces of Globalisation can and may negate this exercise and displace this right.

It is here that the role of the government becomes inevitable, paramount and significant in terms of providing relief and solace to its working and employable population. Policies must devised and evolved so as to enhance recruitment in the country and create employment opportunities. Granted that the Government 's role merely can not be that of the provider of employment. But any Government of the day has this constitutional obligation upon it to ensure that the right to livelihood of its citizens is protected and to achieve this, the government has to evolve environment conductive to and suitable for domestic economic development. While doing so, care ought to be taken to ensure that its creative, talented as well as unskilled workforce gets the opportunity to lend its labour for the progress of the economy.

Over the years the National Employment Service, has played a useful role in bringing together employers and work seekers. With the development of related programs and activities like collection of employment information, employment counseling and guidance, job research and placement agencies, the entire recruitment processes has become increasingly smooth and result oriented.

In most of the

a) Private sector companies, large, medium or small

b) Cooperative Societies

c) Private Trusts

d) Firms and

e) Proprietary concerns

recruitment in the category of skilled workmen, personnel with special expertise /knowledge, and other office jobs is done through either of the following methods.

1. Employment Exchange

2. Advertisement

3. Written tests and/or Interviews

4. Personal recommendations

5. Caste or family backgrounds

6. Political influences.

In the category of semi or unskilled labour, recruitment is mostly done through private labour contractor, middlemen or by some impersonal methods. The local influence is also an important factor while recruiting workers.

So far as the recruitment in the Public Sector companies is concerned, in the category of skilled or specialized jobs, recruitment is done through the following means

1. Recruitment Boards

2. Advertisement

3. Interviews and/ or written tests, etc

4. Personal recommendations

In the areas like Export processing Zones, Industrial Districts and very small establishments ininformal sector, the required labour is recruited by ways of:

a) Employment exchange

b) Private labour contractor

c) Political Influence

d) Personal recommendations.

We are not satisfied at the state of things in labour recruitment on many counts. It is observed that both in the public and private sector there is a growing tendency on the part of management to exploit casual, temporary, contractual labour even for jobs of permanent nature. Another undesirable feature is the outsourcing of regular jobs. Both these have been resulting into swelling the unorganised sector. These are exploitative in nature and deprive the basic and legitimate rights of the working population.

There is a considerable mismatch between demand and supply particular and specialised skills particularly in the industries where automated and highly sophisticated machinery is being used and in the Information technology sector. This mismatch is bound to increase in the days to come with more and more use of sophisticated machines and automation. Concerted efforts, by all agencies concerned including the government and labour organisations, have to be made to provide adequate training to workers and a pool of such trained workers should be registered and maintained, from big industrial cities down to Panchayat level. The process of actual matching and recruitment should be decentralised and localised up to Panchayat level.

For recruitment in the areas where highly skilled workforce is required, and the employers generally satisfy themselves with regard to the training, experience, aptitude etc. of the worker, by conducting personal interviews and tests. For other categories, in some industries such aptitude tests are routinely taken. But it is more an exception than a rule.

It is in the interest of the employer to allot the work to the worker whose aptitude matches the particular work. So generally speaking the system of allotment of work exists at different levels of the organisaton.

The migration of the working population is prevalent in every category due to regional economic imbalances. But in the category of unskilled manual labour, migration from rural areas to larger urban cities is dangerously high and frequent. As a result the city population has swelled in an uncontrolled manner, putting tremendous pressure on civic amenities like urban housing, sanitation, water supply, etc., and creating law and order problems. It has also created a situation of surplus labour I the cities whereby the exploitation of labour has become the order of the day. Unfortunately many labour unions have chosen not to take a serious view of the situation, as their rank and file has also swelled giving these unions added clout.

There is also migration taking place in rural areas too from especially the agricultural sector. Certain factors like famine, regional imbalance, displacement of population due to natural calamities, lack of employment at local levels etc. have been responsible for such migration, which have deprived the local people of their job opportunities.

While it would be desirable to prevent labour migration, considering the present situation of economic backwardness of our rural areas and overall regional imbalances, steps have to be taken urgently by the government, to strengthen the rural economy, in order to arrest migration and to provide jobs at local level itself.

As suggested in the above paragraph, if village Panchayats are allowed to take part in the recruitment process, and if registration / enrollment of available workforce is maintained at the Panchayat level preferences could be given to the local "sons of soil" as the phrase goes. Employment generating projects must be initiated in the rural areas; land reforms must be implemented vigourously. While giving permission to industries being set up in the rural areas, there should be mandatory condition for employing the local population in the unit, wherever possible. Care should be exercised to avoid granting permission to capital intensive industries.

In the present scenario, no employer is interested to provide permanent employment as he perceives it as a long-term financial liability. Most of the times the employment is temporary seasonal, piece rated, contractual, etc.

Traditionally, women have been employed in the agricultural sector for manual jobs. But such employment is seasonal and discriminating even in terms of wage payments. However, there has been slight improvement in the situation of women employment over the years. In certain sectors, especially in the Information Technology, women have found employment.

The existing statutory provisions with regard to recruitment are not MANDATORY in nature. That is why, the percentage of women employment as compared to their male counterparts is meager. Besides the paradox of the situation is such that there has been considerable decline in the overall employment of the last decade, that even for men, recruitment has become a mirage.

Labour is not an expendable commodity. He is a human being with a life of his own. He deserves the dignity and respect for the labour he puts in. It is in this context that any structural adjustment and changing production process in the economy, especially in the wake of economic liberalisation, must not be achieved at the cost of labour through casualisation and informalisation.

An across the board increase in the 2% reservation for the physically handicapped along with an extension there of to private sector also is desirable. Though the reservation in wage employment is necessary, avenues for self-employment may also be opened to them.

The discrimination on the basis of the caste, creed, religion, language etc. exists in almost every establishment that we have come across. To certain extent, the employers tend to feel safe and familiar with workers of particular caste or region. This system also allows some leverage to the employers to manipulate and exploit the workers. It is neither justified nor is it desirable under any circumstances. It is a national malaise and very harmful to the integrity of our country. All like minded individuals and organisations must work towards weeding out such harmful tendencies from our national ethos. We advocate decentralisation of recruitment up to Panchayat level with a view to localise the recruitment. Therefore, monitoring cells be set up at every district with adequate representation to trade unions. However localised recruitment should be out of the purview of such discrimination.

There are many instances where the vague and ambiguous appointment letters have deprived the employees of their legitimate rights, and denied the wage /position/job earlier promised. We suggest an obligatory provision to be enacted in consultation with the trade unions, where the employer must spell out in clear, uncertain terms the nature of employment, the wage, the period of probation etc. along with other terms of employment in the appointment, confirmation, promotion and other letters concerning service conditions. Confirmation should be automatic. In very extreme cases probation period may be extended provided the reasons for extension are expressly communicated to the employee. In any case, probation should not be used to casualise a permanent post by non-confirmation. Non-confirmation, if any, should be express, and subject to stringent checks and review. There should be laws clearly laying down the conditions for probationers, apprentices, and trainees.

The Workers Educational and Training Schemes, under the Central Board of Workers Education, Indian Institute of Workers Education, V.V.Giri National Institute of Labour etc. though useful to the workers, needs a lot of improvement and change to suit the requirements of the changing scenario.

The education syllabus needs total revamping and updation.

Employees should be granted leave with pay or treated as 'ON DUTY' while attending courses conducted by such Government Institutions.

While monitoring the funds allotted to these institutions, in terms of total 'grants-in -aid' received and expenditure on training activities, and thereby reducing the expenses on administration care should also be taken to release required funds in time.

Induction:

There are usually three levels of employment in any organisation. They are lower level (Class IV, peons, subordinate staff etc.); middle level (clerical, assistants etc.); and higher level (supervisory and/or officers) and each of these levels has two main categories i.e. general and specialised. Therefore in a rational promotion policy, all such general categories at all the three levels should be through seniority, followed by seniority cum merit for the specialised categories at all these levels. We suggest that except in cases like that of the appointment of CEO when outside talent could be welcomed, the rest of the posts should be filled up from rank and file only.

The assumption that industrial enterprises require casual and temporary workers on a large scale is patently wrong and hence the growing tendency, to coalesce a permanent job with the sole aim of denying workers security of employment and depriving them of the consequent rights/privileges/benefits accruing from such permanency, has to be curbed vigorously.

However in times of acute shortage of permanent staff arising out of

1. festival season and/or school/college vacation

2. abrupt increase in the work load not of a recurring nature

temporary workers may be deployed. The jobs of a casual and temporary nature should be identified in consultation with the monitoring cell. In any case these cannot be for all the 365 days as it is happening now.

For promotion to a higher grade /cadre, the future potential of the candidate, to accept the responsibilities and fulfill all the qualities and criteria of the higher post, should be assessed first. Past performance, personal behaviour, and attendance etc. shall serve the purpose of a rear view mirror in our attempt to drive forwards. 


Skill upgradation and technical expertise in the workers will definitely improve their chances of recruitment in the organised sector. It would also serve to improve supplies in different categories as well. Effective implementation of the Labour Promotion Policy must be ensured in all sectors of employment making it obligatory on the part of the employing organisations to provide their workforce, suitable training for skill upgradation.

The provisions for 'on the job training' and 'outside training' to equip the worker in the context of newly emerging technological changes should be directed towards 'vertical career progress' and never on the job reducing "horizontal multiskilling". As far as possible the technological changes should also comprise of 'labour aiding devices' and not 'labour saving devices'.

The industrial establishments must practice obligatory Human resource development and for updating their workers, take up programmes like in-house training, and also allowing special leave or relaxation of shifts or hours of working for those desirous of getting trained outside. Provision of monetary assistance is advisable for such training programmes aimed at enhancing the attitude, skill, and knowledge (ASK) of the worker. In fact, we advise to make it obligatory on all industrial establishments, employing 500 or more workers, to run such educational institutes for motivating the workers to identify and commit themselves to a higher cause. Inculcating / enhancing a sense of mission, a sense of action, a sense of loyalty and above all a sense of national commitment in each of the worker should be the prime aim here.

Training infrastructure has to be created and developed in consultation with labour unions, where training programmes will have to be evolved n tune with the requirements of the industry.

Rights of Women Workers

ILO has identified the economic and social impact of Structural Adjustment Programmes on women at the global level as under:

-Women’ increasing poverty and marginalisation

-Deteriorated conditions of work

-Feminisation or massive representation of women in informal sector activities -Rural women deprived of land, credit, and technology

-Increasing female heads of households

-Lack of data on women’s productive activities and contributions to national development

This points to the need for special attention to rights of women in the background of changed global economic scenario. Broadly speaking, working- women have the following rights concerning their equality -

1.
Equal (non-discrimination) opportunity for appointment in jobs, employment and training


2.
Equal treatment in jobs and remuneration (paid work)

3.
Recognition of women’s non-remunerated work and harmonizing family and job responsibilities

4.
Health (Increase life expectancy, maternity and nursing) and family welfare and education (eliminate illiteracy and legal literacy)

5.
Peace at home and working place -against violence and sexual harassment at work place

6.
Improved working conditions like prohibition of night work etc.

7.
Enforcing protection laws, labour inspection and supervision

8.
Gender auditing and machinery to deal with women issues

9.
Women’s autonomy and empowerment of women workers, participation in decision making process in workplace as well as in organizations

10.
Financial support to vulnerable group of women workers and Social security coverage

Nairobi conference of 1985 has formulated the following Nairobi forward-looking strategies on Equality adopted by 157 countries -

1.
Women’s autonomy and power

2.
Recognition of women’s unpaid work

1.
Advances in women’s paid work

2.
Health services and family planning

3.
Better educational opportunities

4.
Promotion of peace

Further, the basic rights concerning women as a part of working force as well as a separate group are laid down in various International Labour Standards formulated from time to time. The recent focus of the International labour standards is mainly on two aspects. They are-

1.Prohibition of women in night work, underground works, certain occupations and jobs

2.Protection to women and men from types of work proven to be harmful for their reproductive functions

The Main Conventions of International Labour Standards for women workers can be enumerated as follows-

C3
- Maternity protection, 1919

C89
- Night work (Women) Revised, 1948

C100
- Equal remuneration, 1951

C103
- Maternity protection (Revised), 1952

C111
- Discrimination (Employment and occupation), 1958

C122
- Employment policy, 1964

C141
- Rural workers organization

C142
- Human resources development, 1975

C149
- Nursing Personnel Convention, 1977

C156
- Workers with family responsibilities, 1981

C158
- Against termination of employment

C171
- Night work, 1990, and (protocol) 1990

C183
- Maternity Protection Convention, 2000

R4
- Lead poisoning (protection of women and children), 1919

Equality

Philadelphia declaration of 1944- “All human beings irrespective of race, creed or sex have the right to pursue both their material well being and their spiritual development in conditions of freedom and dignity, of economic security and equal opportunity”. Declaration of human rights says, (Art.2)- “ equality and non-discrimination in relation to human rights and fundamental freedom on the basis of sex etc.”

There should be equal opportunity and treatment for men and women in employment. There shall be sufficient employment opportunities for women. International labour standard C111 1958 is against discrimination of employment and occupation based on sex. Discrimination means any exclusion or preference based on sex etc. that is direct or indirect. It also calls for stopping all forms of discrimination in access to vocational training, employment and particular occupation, terms and conditions of employment. But discrimination based on inherent requirements of a particular job is excluded from C111. ILO resolution 1991 says about removal of discrimination in recruitment, promotion and training.

Equality in recruitment

Women should have equal access to employment and training. There shall be no bias against women while advertising for jobs, fixing selection criteria, selection tests, interviews and recruitment. Employment agencies should promote equal employment opportunities and encourage women to apply for job. There should be job evaluation schemes to prevent sex bias.

Convention-100 of 1951 is about Equal remuneration. ‘Equal pay for work of equal value’ is a rate of pay fixed without discrimination of sex. It calls for full implementation of the principle of equal remuneration for ‘work of equal value’. The principle applies to basic salaries plus other additional emoluments. A research is required to determine the extent of pay differentials between men and women.

Convention-122 on Employment policy advocates for fullest possible opportunity to qualify for and use their skills and employments in jobs for which they are suited without discrimination of sex. It also seeks to integrate women in non-traditional sectors.

Convention-158 is against termination of employment on the ground of sex, marital status, family responsibilities, pregnancy and absence from work during maternity leave.

Women are entitled for equal treatment in social security coverage. Existing social security schemes see man as the head of the family and sole breadwinner, and women as dependant. This gender bias should be eliminated.

Family responsibilities

Convention-156 points to working and engaging of women in employment without conflict with family responsibilities. There should be change of attitude of all concerned in the workplace to reconcile work and family responsibilities. Family responsibilities alone should not be a valid reason for a person to lose his or her job.

Care of children and elders

Women have to take care of elders and children. Hence there should be sharing of duties and responsibilities and reducing of women’s childcare and domestic workload. Men should be enabled to participate more actively in family life. Parental leave and other leave whenever practicable to care for sick family members, for sharing of childcare and domestic work between parents shall be provided. There shall be flexible working arrangements and hours to suit working parents. There can also be community planning and development of community services like childcare, family services and facilities without disturbing normal family life. Incentives shall be given to employers to provide childcare facilities and facilities for care of the elderly persons.

The Convention-141 is about rural workers' organisation. It aims to encourage workers participation in economic and social development without discrimination of sex. One of the ILO priority areas for action is to improve the situation of most disadvantaged groups of women workers such as deserted, rural, refugee and migrant women, female heads of house holds and women in the informal sector. ILO also strives for promotion of social protection measures for most vulnerable women groups. There should be assistance to develop small enterprises or women groups or other self- employments for women.

There are certain constraints in promoting women in self-employment. At present it is confined mainly in the small-scale enterprise sector and the informal sector, where there is no protection by labour legislations. Informal sector is often the only opportunity to earn an income for women with low levels of formal education and no specific training or experience. Women in the informal sector lack access to financial credit, marketing, training, new technologies and information to promote small-scale enterprises. There are no special support measures to protect particularly poor women.

Convention-142 and resolution-150 highlight human resources development programmes without discrimination of sex. There should be education and training to alter gender imbalance and for equality. Training shall be to achieve wide range of skills, self-employment and entrepreneurship. There has to be vocational guidance and training for girls and women on the same broad range of opportunities as for boys and men. Vocational training programme shall be provided for women above normal age of entry who wish to take up or re-enter work. Women shall be ensured to have equal access to all forms of education and vocational training for all types of occupation. They shall have day care facilities and other services to facilitate the access to normal vocational training.

Legal literacy and awareness programmes are the other important measures for the women to achieve their rights. For the purpose paralegals are to be trained to educate women about their rights. Efforts shall be made to popularise issue of women rights by booklets in local languages. There shall be mass media work and work with labour unions and community organizations to include women rights in their agenda for group action. Attention is to be given basically to elimination of women’s illiteracy also.

Convention-103 deals about Maternity protection. It proposes right to maternity leave and cash benefits to replace lost income, i.e. leave for 12 weeks with 2/3 to full cash benefits and medical care. Maternity provisions give right to receive medical benefits. There are also provisions for nursing breaks i.e. paid interrupted working time for nursing mothers for that purpose. During pregnancy and up to 3 months after confinement women should be transferred without loss of wages from work harmful to their health and that of their children to a lighter one. The convention prohibits night work and overtime working during pregnancy and nursing period. It also assures job security during maternity leave, i.e. prohibit dismissal for maternity reasons. Convention also gives various measures for protecting health of mother and child.

1990 protocol of ILO provides protection for pregnant women and mothers of infants. It proposes specific measures for health protection of night workers, maternity protection, meeting of family and social responsibilities, Compensation in the form of working time, pay or similar benefits, Health checks and first aid facilities for women night workers, provide alternative to night work during pregnancy and after childbirth, prohibition of dismissal because of pregnancy or childbirth, and for facilitating occupational advancement, generating sufficient income and maintaining benefits of status, seniority and promotion.

ILO canvasses for an increase in the life expectancy of women to at least 65 years in all countries and reduction of maternal mortality. ILO also deals with occupational health and safety. It warns that exposure to certain hazardous substances or work conditions can affect reproductive health. Pregnant workers and future mothers should not be exposed to known or suspected health hazards. Regarding another hazard see also Resolution- 4 of 1919 on Lead poisoning (protection of women and children).

Night work

Recent decision of the Madras High Court has set a controversy over night work. ILO Convention 89 on Night work (Revised), 1948 and (protocol), 1990 deals with the issue of night work. ‘Night’ means, “a period of at least 11 consecutive hours, seven of which are between 10 pm and 7am”. But subsequently according to Convention 171 on Night workers’ protection, 1990, Night means "a period of at least 7 consecutive hours, including the hours between midnight and 5 am”. The conventions say that no woman of any age shall be employed during night in any industrial undertaking, except in an undertaking in which only the same family members work or women holding responsible positions or women employed in health and welfare services work, other than manual work.

Sexual harassment at work is treated as an obstacle to equality of opportunity and treatment, and an unacceptable aspect of working environment. To confront this enterprise level preventive policies and procedures are required. There shall be enterprise level complaint procedures, disciplinary rules and proper training and communication strategy. There shall be also proper efforts for elimination of all forms of discrimination and violence against women.

Role of Governments
ILO prescribes specific Role for Governments in the empowerment of women workers. Government is to co-operate with employers and workers organization in its practical implementations. Government should ratify all ILO conventions concerning women workers. It should adhere more strictly to existing laws and ratified Conventions. There has to be increased awareness among men and women, regarding women’s rights under national laws and international conventions. Government should ensure and guarantee equal rights to women and enforcement of laws implementing women’s equality. Enforcement of women’s rights shall be done through effective labour legislation, labour inspection and supervision, penalties for non-adherence, Labour Court, shift burden of proof in favour of women and giving financial support. Revising of legal provision that discriminate against women in employment is necessary. Government should strive to include equality in collective bargaining and official labour inspection. It can introduce affirmative action-incentives to encourage equality. It should guarantee equal employment opportunities and establish a policy framework to promote equal opportunities in employment. Government should provide preferential treatment in employing of women until equal employment conditions are established. National machineries for advancement of women shall be established and strengthened. Proportion of women in economic and other decision-making should be increased. Government should formulate guidelines for taking gender statistics to reflect women’s work. It should include women’s paid and unpaid work in national accounts and economic statistics. The definition of “economically active” persons should include women performing productive even though unpaid tasks. Women should be provided with equal access to financial credit, marketing, training, new technologies, information to promote small-scale enterprises. Government should ensure right to work, maternity leave and other parental benefits to women with children. Government should reduce women’s childcare and domestic workload by developing services including incentives to employers to provide childcare facilities for working parents. It has to ensure flexible working arrangements and hours to suit working parents, and parental leave whenever practicable for sharing of child care and domestic work between parents. I shall guarantee equal pay for work of comparable value and ensure adequate welfare services.

National machinery for the advancement of women

The UN Commission on the status of women defines the national machinery as- “A single body or a complex organized system of bodies, often under different authorities, but recognized by the Government as the institution dealing with the promotion of the status of women”. It should be at the highest level of Government with sufficient resources and authority to ensure inclusion of women’s issues in all policies and programmes in all concerned sectors. It should implement and monitor progress towards equality and adequate mechanism for redress of grievances. It should deal with women’s issues and to promote equality. It should promote education and awareness raising campaigns. It should establish adequate gender-based information for achieving equality. It should also develop various types of supportive linkages- both formal and informal, and Government and non-Governmental, since issues concerning working women cover all aspects of the development process.

Gender auditing

It will ensure full participation of women in decision-making process. It enhances the participation of women in decision-making at all levels, i.e. In Government, Employer’s organization and worker’s organization, so that there shall be women workers’ representatives in monitoring committee up to the floor level.

Equality bargaining

ILO proposed to include equality in collective bargaining. Equality bargaining or Collective bargaining and promotion of equality will not treat women’s issues as special or minority as they make up a significant proportion of the workforce. Women should be represented on the executive of the workers’ and employer’s organizations. Women’s committees should be constituted to formulate bargaining demands. Women should be given the authority at the negotiating table to influence the outcome of negotiations. Part-time workers shall also be included in collective agreements. There shall be a specific union-management policy on promoting equality issues. Training shall be given to negotiators on equality issues. There shall be research to determine the particular needs of women covered by collective agreement.

Role of trade unions
Trade unions should enhance the influence and power of women in the unions. There should not be under representation of women and male domination in membership, personnel, leadership, focus and culture at all levels. Women can have their own wing under their own control.

Change the male culture and practices in unions, if any, and give priority to unionisation of women workers. Trade unions should include issues of women in priority for future negotiations. Trade unions should organise special training programmes to women unionists to build self-confidence for leadership positions especially in management, planning and bargaining. They should establish alliance with women’s organisations, groups and coalitions for mutual exchange of information and support.

Through grass root women organisation, poor rural women workers can have access to land and other resources, control over their own labour and income, source of credit and markets, and status in society and the family. Informal sector women workers in urban areas like street vendors, construction workers, and home-based producers can organise themselves for credit and marketing to improve their position. Trade unions shall keep data records to monitor these changes.

Role of employer’s organisations

Employers' organisations have to strengthen women’s wings of Chamber of Commerce at all levels. They should help gender equality at work place and end job segregation by implementing and monitoring equal opportunity programmes. They shall give accommodation to family issues and encourage equal family responsibility by both parents. There shall be childcare arrangements at or near workplace. They should deploy women in skilled and non-traditional jobs and managerial positions; and establish internal training programmes for women workers. They shall provide financial support to training of leadership and skills for women workers. They shall also provide leave for educational and union activities for leaders on women issues. They should enforce policies and programmes to eliminate sexual harassment, violence and discrimination against women.

************

Chapter 2

CONDITIONS OF WORK


Over the last 50 years the conditions at the workplace have undergone tremendous changes. We may note them briefly as under:

· The use of chemicals in the industrial sector has gone up considerably. Some of them are toxic and hazardous. After its use for years now we are aware of severe effects of use, handling, storage and transportation of chemicals and their effects on environment.

· The continuous research in the field of science and technology has resulted in development of new machinery and introduction of complicated processes, which are associated with risks. The gravity of risks depends upon the nature of industry and machinery and processes used in it.

· Transportation of goods and passengers by road, sea and air is on increase.

· Insecticides, Pesticides, Herbicides are used on large scale in Agricultural industries. These chemicals are dangerous to health of the workers associated with the work of spraying and of consumers of agricultural products.

· Advancement in the field of information and technology has enhanced the use of computers - The operators of computers have to suffer from physical hazards such as backache, neck pain, eye-strain etc. The application of ergonomics is becoming increasingly imperative.

· Lakhs of workers are working in Docks, Ports, Oilfields, Plantations, Construction, Railway, Transport etc. where working is strenuous and often dangerous to health.

· The excessive stress on Efficiency, Productivity, Profitability has changed the entire organisational orientation and employees have to undergo physical stress and mental strain.

Though the exposure to hazards and risks has increased, their degree varies from industry to industry. Consequently, welfare and safety measures, hours of work, rest intervals, detection and treatment of occupational diseases etc. may differ from industry to industry.
In order to create general and specific conditions of work suited to respective industries it is necessary to consider various aspects such as:

1. To draw a common code to ensure proper working conditions common to all Industries/Establishments, as also to suit particular industries. This code should suggest measures for those industries covered under The Factories Acts, The Mines Act, The Electricity Act, The explosives Act etc. and for small, medium and other industries and establishments not covered under such Acts.

2. While setting standards, suggestions from Govt. and non Govt. organisations like National Safety Council, Loss Prevention Association of India, DGFASALI, Central Labour Institute, other specialised organisations, Employers and Employees organisations should be taken into account.

We give below our suggestions on few aspects relating to conditions of work.

A. Working Hours

At present there are enactments, agreements, judgements which regulate working hours of employees covered under them. Different Acts and agreements prescribe different working hours e.g. The Factories Act prescribes working hours from 8/9 hours in a day and 48 hours in a week. In unregulated factories/establishments working hours are extended up to 12 hours a day for e.g. private security guards. Bank employees are required to work between 36 1/2 to 40 hours a week. However, working hours under any Act/ agreement does not exceed 48 hours a week.

In order to reduce stress and strain, and to generate more employment it is necessary to reduce working hours.

For industrial establishments weekly hours should be reduced from 48 hours to 40 hours a week and for commercial establishments from 48 hours to 36 1/2 to 40 hours a week.

The present day system of three shifts of work be progressively converted to four shifts by reducing the existing hours of work.

Also, 5 days week may be introduced. At present we are facing and in future we will be facing problems of shortage of energy sources like petrol, diesel, electricity, coal. We are also facing problems of transportation and pollution emanating therefrom. These problems may be addressed by introduction of 5 days week without hampering production and productivity, through proper organisation of work.

B. Overtime work:

There exist enactments, which fix the upper limit for overtime work and prescribe rates at which it should be paid. Considering however the unemployment situation in the country, we feel that overtime as a routine feature should be desisted. In exceptional situations compensation for overtime work should be at least 300% of the normal wage. This would act as a deterrent and hence no employer would resort to overtime except when necessary.

C. Flexible Working Hours :

An element of flexibility may be introduced in working hours and the hours of work may be exceeded temporarily, where necessary, in emergency or urgency, under intimation to the prescribed authority. E.g. to prevent the loss of perishable goods, to complete chain of process, to attend special work, to attend work in emergencies etc.

There are certain industries where continuous flow of work never exists. There are boom periods as well as slack periods. E.g. service industries like Banks, Hospitals. In such cases management and union should sit together and chalk out mutually agreeable working arrangements suitable to industry as well as employees. While changing over to flexi-time proper precaution should be taken to avoid element of force, coercion, discrimination, Monetary compensation be provided in such cases.

D) Weekly-off and Rest Period:

· Every employee must be allowed to enjoy in a period of seven days rest of one whole day with full wages.

· When an employee is required to work on rest day he should be paid wages at the double rate (200%) of normal wages and also be granted a compensatory off within one month following the weekly off on which he was required to work.

· Between two days of work there should be minimum 12 consecutive hours of rest.

· After working continuously for 5 hours there should be rest of half an hour.

· In case of work on computers and/or internet there should be rest for 10 minutes for each hour of work.

E) Canteen Facility :

At present a few enactments provide for establishment and maintenance of canteens. These canteens are known as statutory canteens. Facilities of statutory canteen are available to few categories of employees e.g. to factories where number of workmen is more than 250. This facility should be made available irrespective of the number of workers.

Canteens can be run on subsidised basis or no profit-no loss basis depending upon financial position of the company and wage level of employees. Such facility will ensure efficiency and economise time. Needless to say, food should be of a good quality and hygienic and served in a clean environment.

Suitable arrangements may be made for running canteens for group of companies or by establishing canteens on co-operative basis in industrial areas. The cost may be borne in proportion to number of employees. In small concerns outside agencies can be appointed who can serve canteen facilities at appointed time according to the needs of employees and convienience of establishment.

F) Other Welfare Facilities :

i) Readily available First Aid Box.

ii) Clean, filtered, cool drinking water.

iii) Toilet facilities.

iv) Washing facilities.

v) Provisions for Restroom.

vi) Provision of lockers to keep clothing.

vii) Provision of crèches in factories and other establishments/units wherever needed.

viii) In case of strenuous jobs compulsory adequate provisions for relaxing exercises and meditation.

ix) Maintenance of proper temperature, lighting, cleanliness, air quality, sitting arrangements etc.

G) Leave :

At present, workers are entitled to leave under certain enactments e.g. The Factories Act, The Shops and Establishments Act, etc. Likewise workers are entitled to certain types of leave under awards given by Tribunals or bilateral agreements. The leave is admissible for various purposes like Sickness, unforeseen circumstances, rest and recuperation, special and extraordinary reasons.

The incidence, frequency and quantum of leave also depends on other factors such as nature of work, hazards involved in the work, tensions related to work etc.

A wide range of difference in quantum and procedure for grant of leave exists depending upon the type of ownership (public or private sector), prevailing customs, status and strength of trade unions etc.

In case of leave, uniform policy may be formulated all over the country, which should determine the minimum period of each type of leave. However at the establishment/unit level the respective Managements and unions may mutually agree for a higher quantum. In this regard following suggestions may be considered to:

1) 
Casual Leave: Every employee should be entitled to 12 days casual leave, every calendar year, on full pay basis, to meet special or unforeseen circumstances.

2)
Annual Leave/Earned Leave: Every employee should be entitled to a minimum leave for 12 days with full pay if he has worked for not less than 240 days during a calendar year.

In case of seasonal employment, or other cases where employee works for less than 240 days in a year, a day's leave with full pay for every 20 days of work up to 240 days work, and a day's leave with full pay for every 10 days of work over 240 days work be granted.

3)
Sick Leave: Every employee should be granted 12 days sick leave with full pay every year. The incidence of sickness is growing due to reasons beyond the control of the worker like pollution, nature of work, adulterated food, contaminated water etc. The sickness prevents employee from joining duties and involves loss of normal wages in addition to imposing additional financial burden on sick employee for medical care and nursing.

H) Holidays :

The provision for paid holidays came into effect by decisions of Tribunals, apex courts and collective agreements. The right of paid holidays in some cases has been conferred upon by enactment or under standing orders.

15th August and 26th January are common National Holidays, which are enjoyed by majority workers especially those in organised sector, though not paid holiday for all workers. Being important national holidays, there should be express provision of paid holiday on these two occasions or compensation in lieu of these holidays.

Due to existence of different religions, customs, and historical background festivals and holidays differ in country like India, and as such it is very difficult to bring uniformity in total number of holidays at National level. Under such situation we feel that the maximum upper limit cannot be fixed. In order to standardise the minimum holidays, every employee shall be entitled to twelve fully paid holidays during a calendar year, which shall include 26th January, 15th August and other 10 restricted holidays by mutual consent.

I) Employment of Child Labour:

Nobody can deny prevalence of child labour in India. Employment of child labour is present in domestic and service sector, in small and cottage industries and in self-employed sector.

Domestic services, hotels and restaurants, shops, garages, Cracker manufacturing, GEM polishing, lock-making, carpet weaving, bidi making, brassware, glass making are major occupations where prevalence of child labour is more. Rag-picking, Boot-polishings, are some of the other areas where child labour exists. Basic reasons for employment of child labour are poverty, lack of permanent source of livelihood, lack of education, social customs etc.

Low income/wages, intolerable working conditions, long hours of work etc. are forms of exploitation in case of child labour. At present there are enactments for prohibition of employment of child labour. But the enforcement of these enactments is very difficult for various reasons. It is impossible to organise child labour under umbrella of Trade Union and champion their cause. Enforcement machinery is also insufficient.

However, we feel that no enactment can eradicate child labour unless and until the root causes for such employment are removed. For this purpose, the Govt. has to launch programmes such as family planning, poverty alleviation, education etc. etc.

The society has no right to deny physical and mental development of any person, much less a child. Therefore, economic and other measures like restricting employment hours, safety and health measures, combining work with education etc. should be made mandatory, till such time the ideal of eradiction of child labour is achieved.

J) Contract Labour:

The practice of employment of contract labour is in vogue in various industries. The practice is present in Govt. industries/activities as well as in private industries/activities. Employment of contract labour has been increasing day-by-day in spite of the Contract Labour (Abolition and Regulation) Act 1971. There appears a growing tendency to employ contract labour for jobs of permanent nature and the Government seems to encourage this through amendments to various labour laws.

The Employers favour contract labour because it is possible to exploit workers easily. From the employers' point of view the advantages in employing contract labour are innumerable like, 

· low wages (in many cases less than minimum wages and compared to permanent workmen very low wages);

· easy dispensability by termination of contract, 

· absence of trade union, 

· increased production under force and coersion, 

· minimum litigation, 

· non necessity of payment of fringe benefits etc.

The conditions of service of contract labour are very poor. There is wide disparity between minimum wages and other working conditions of permanent workers and contract labour. Eg.: Irregular and long working hours, lack of leave and weekly offs, lack of job and social security, inhumane treatment etc.

The existing enactment in respect of contract labour is totally ineffective due to poor implementation of various provisions of the Act. The Central and State Advisory Boards are ineffective and unable to check contract labour. Enforcement machinery is inadequate and insufficient having no knowledge of and initiative to curb exploitation.

The National Labour Commission should look into practical experience of contract labour and suggest measures to check their exploitation. Recommendations should also be made to extend benefits of social security, safety, health & welfare, right to approach judiciary etc. to contract labour.

K) Job Satisfaction:

Worker gets job satisfaction if the work allotted is, and has some relevance to his education and experience. He also finds satisfaction if he is involved in decision making and he is given chance to put forth suggestions. In Indian work culture these are lacking. Loyalty to organisation, work and merit, has lesser value than loyalty to individuals. In view of this it is necessary to develop proper work culture.

Secondly, system of appreciation for good work, meritorious performance, extra contribution to the progress of the industry/establishment etc, need to be evolved.

In order to meet competition, efficiency, productivity, profitability, good customer service are on top priority now. This results into physical and mental strain on every employee, irrespective of his grade and nature of work. This necesssitates short breaks coupled with behavioural training to lessen the strain. For proper attitudinal changes, development of human resources, motivation, ergonomics etc should be systematically and used as an effective tool.

Further, in order to create an atmosphere free from strain it is important to recognise dignity for labour. Every employee must be given humane treatment and all actions and reactions be viewed with human approach. A sense of belonging to the institution and a bond of brotherhood can be developed through cordial relations, mutual trust, open management, equal status, cordial relations and proper sharing in growth and prosperity.

L) Grievance Redressal Machinery:

In inter-personal relations differences of opinion are bound to arise. In maintaining healthy industrial relations various problems arise as regards service conditions or implementation of provisions of Acts/agreements applicable to that industry. In order to maintain industrial peace and develop harmony and to ensure production levels it is necessary to establish a grievance redressal machinery at industry/establishment level. The members in grievance redressal machinery should be impartial and should act judiciously and impartially. They should neither favour management nor any union or workman.

SAFETY AND HEALTH

At the end of 19th century, in India Textile and Jute-industries were prominent industries. After independence emphasis was given on industrialisation and lacs of industries grew up at faster rate. Now we have wide range of industries comprising of Engineering, fertilisers, chemicals, petro-chemicals, refineries, explosives etc. In addition, we have small & medium scale and cottage and traditional industries. Risks involved differ from industry to industry, depending upon nature of industry.

All these industries are not free from work related accidents and diseases. Rate of accidents is high, due to unsafe and faulty machines, hazardous processes, lack of working knowledge and skills, negligence, over confidence, haste, failure to use of personal protective equipments, breach of safety rules, stress and strain; such accidents render concerned workman and his family in miserable conditions of life. Accident not only affects employees working in the factory or establishment but also the inhabitants in the vicinity of the company. Bhopal Gas Tragedy of 1984 is a classic example. In addition to that, economic costs of occupational accidents and diseases are very high.

It is argued that the costs of improvements in conditions of work and implementation of measures for achieving occupational safety are too high. It is further argued that such high cost would threaten competitiveness, profitability and even survival of enterprise. These arguments are not convincing if we consider the potential benefits that may accrue out of safety measures. Some of the potential gains of safety and health measures are enumerated below:

i) Improvement in work conditions and workstation can improve efficiency and productivity, 

ii) Improvements resulting in reduction of fatigue & strain contribute to increased productivity, 

iii) They have a positive affect on the motivation of worker, 

iv) Reduction in accidents reduces the cost of damage and damages associated with them, 

v) Safe, healthy and comfortable environment contribute to work efficiency and the well- being of workers.

vi) Adequate, well-maintained and easily available welfare facilities contribute not only to the welfare of workers, but also to improve industrial relations.

In view of this, we suggest following few measures to strengthen safety:

· Present enactments have sufficiently covered various aspects of safety. In view of the continuing technological change and coming up of new industries it is necessary to introduce additional measures to match new hazards.

To achieve this goal in timely and regular manner a Committee comprising of experts from different faculties, industries, voluntary organisations and Govt. organisations engaged in safety, trade unions, employers organisations be constituted. This committee should give proper and appropriate suggestions to bridge gap between the exixting measures and new measures required to ensure safely, health and environment under changing technology, techniques, and processes.

· Every accident should be inquired into so as to assess reasons/causes of accidents. Such inquiry will be useful to avoid recurrence of accidents. Report of the inquiry committee should be given wide publicity, particularly in concerned Industry and wilful defaulters should be punished.

· Management should display instructions related to safety at work place. It should also bring to the notice of workers dangers, risks, hazards associated with work. This information need be displayed in language understood by the workers.

· Only trained employee should handle risky, dangerous, accident prone operations under supervision of qualified personnel.

· Training about safety rules, safe procedures, use of personal protective equipments, course of action in emergency or in case of accident, use of first aid, is very much necessary for new entrants and for working employees. The Employers should prepare training programmes with the help of experts and factory inspectorate The training centres for unit level or for a group of companies or for a particular area can be established.

Industrial safety should be included as a subject in syllabi of all technical institutes, e.g. ITI, Engineering, Polytechnics.

· Periodic training in accident prevention be arranged for employees at supervisory and managerial level, safety committee members and office bearers of trade unions.

· Safety should become a habit with employers and workers. In order to imbibe safety consciousness amongst employees, programmes comprising of study classes, film shows, group discussions, sharing of experiences and information etc. should be conducted throughout the year. Some awards or monetary incentives should be given for excellent performance of employees in the field of safety.

· Use of personal protective equipment is one of the methods of protection from accidents. It is a matter of experience that where safety devices are supplied, they are not used because of inconvenience or ignorance. Workmen should be motivated through training why and how to use safety measures and equipments. Any genuine grievances about their use should be resolved satisfactorily. It should be ensured that they are of a standard quality and suitable for the purpose.

· Law in relation to safety provides for minimum standards that have to be observed. It is practically impossible for any law to make foolproof provisions in the matter of safety. Some industries may be ideally placed to evolve safety standards by bipartite agreements. Such agreements can cover standards prescribed by enactments as well as can set higher standards required for safety though not proscribed under Act.

· Every factory employing 50 or more workers should form safety committee comprising representatives from management and employees. Through such committee workers participation in safety management be increased. In medium or big industries safety circles can be formed to suggest low cost safety measures and management should implement such suggestions.

· Wherever necessary, safety officer should be appointed. Safety Officer should be given adequate and sufficient time and be given all support to promote safety measures.

· Provision of safety audit is necessary in case of large industries. It should be made obligatory to have safety audit certificate enclosed to Balance Sheet.

· There should be an official policy on occupational health service.

· There should be policy of on going medical examination and treatment in case of hazardous industries or jobs.

· There should be policy regarding payment of wages and expenses of medical treatment in case of accidents and for rehabilitation of affected employee or his family.

· Special Medical Agencies/Hospitals near industries, particularly hazardous industries, should be established or promoted. They should be equipped with information regarding chemicals and gases used in that industry, their hazards and appropriate treatment thereon.

· In industries prone to occupational disease, it should be the duty of the employer to maintain a Health Card of every employee. It should contain information regarding diseases and treatment given to an employee from time to time. The employee should be given one copy of Health Card which will help any outside doctor to diagnose and treat the worker properly.

· Establishment of hazardous industries in thickly populated area or spread of residential area in the vicinity of hazardous industries should be strictly prohibited. Municipalities/Gram panchayat and Licensing authorities should consider this aspect and prepare appropriate guidelines, breach of which should entail crimminal proceedings with stringent punishments.

· Data Bank should be established regarding chemical hazards, possible effects and remedial measures. District collectorate, police authorities, fire brigade, municipal authorities, experts in the field of safety should have access to such information to plan quick remedial action.

· Adequate timely measures should be taken to control pollution.

· If the inhabitants in the vicinity of the hazardous industry get affected, the employer should provide medical treatment and compensation to them.

· The service sector is a neglected sector so far as safety measures are concerned. Suitable provisions should be made so as to ensure safety, health and environment standards in service sector as well.

· There should be periodical check-up of installed machinery which should be so notified by the concerned company/establishment.

· Deterrent punishment should be imposed on defaulters.

· Integrated safety, health and environment code should be prepared to avoid duplication and dual control.

· It is necessary to extend the safety and health measures to workers employed as causal, temporary, apprentice or through a contractor.

· Offices/commercial establishments are also not free from safety hazards. Poor air quality, ill-effects of working in air-conditioned atmosphere, computer work related hazards etc. need careful study. Suitable provisions should be made in the Act to overcome these hazards.

· Inspection and enforcement of law needs to be improved. The frequency of inspection can be stipulated depending upon the nature of production, risk factors involved, probability and frequency of accidents etc. Inspection should be based on appropriate checklist. Any failure on the part of the inspecting officials should also meet with criminal proceedings and stringent punishment.

· For the factories and establishments not covered by the Act, a general safety code laying minimum standards and basic needs may be prepared and recommended for implementation. It is necessary to prepare such a common code for commercial and trading establishments and also for new industries, which are fast emerging e.g. I.T. Industry.

· National Safety Council be given status of apex body in the field of safety. It should be entrusted with the job of conducting survey, to investigate accidents, to collect and disseminate information on safety, to coordinate activities of health services and environment etc.

Chapter 3

TRADE UNIONS AND EMPLOYERS ORGANISATIONS

Federation of Employers and Workers Organization

Background

The history of growth of trade unions and employers organisation dates back to the early years of twentieth century and is deep rooted in the social ethos of the nation. The various aspects of trade unions have greatly influenced the social, cultural and national environment. It is in this context, therefore, that the subject cannot be left to oversimplification and to question and answer format. The issues are related to the very well being of the nation as a whole and need to be constantly debated, discussed, thought over and decided accordingly with the need of changing times.

The term trade union, as it is currently denoted, applies both to the employers and workers organisation. But over the period of years, through the law, only certain basic rights have been conferred to registered trade unions. However the right of recognition has been passed on to unions only through a voluntary Code of Discipline. This Code of Discipline announced in the tripartite Indian Labour Conference of 1958 being voluntary in nature, was not accepted by the employees and employers uniformly, leading to conflicts between the Code and the Law.

In India over last 80 years the factors contributing to the development of trade unions have been mainly, the idealist and dedicated leaders who untiringly worked towards upliftment and betterment of working mass and the spread of education and awareness amongst them.

As the trade unions grew and their popularity enhanced multiplicity of trade unions took place thus diluting the bargaining power and weakening the movement. Political interference also increased which caused polarisation and great harm to trade unions.

So far as employer's organisations are concerned, they also realised the need to organise themselves and mount counter pressure on the government against the workers demands. However they did not have any codified Conduct Regulations or Code of Discipline as in the case of workers. Their lust for profit at any cost, necessitated healthy social relations, deriving national wealth as a bye-product.

From the earlier days of Industrial revolution, the primary function of trade union has been that of protecting workers interest and welfare. In the post independent era, the main function of the trade union must be that of moral institutions aiming at making the workers nationalist responsible citizens. The welfare of the working population is linked with the progress of the nation. If the nation prospers so do the workers.

To achieve this, trade unions must free themselves from the shackles of political interference, and believe in the theory of responsive cooperation to the management/government. As genuine trade unions, they must rise above personal power, prestige, and positions and aim at the overall development of the members, which lies within the interests of the institution, industry and nation. Nationalise the Labour, Labourise the Industry, and Industrialise the Nation should be the normal sequence of activities aimed at a constructive approach.

It has been our experience that trade unions can take care of the consumers interests while settling the workers demands. BMS believes that the nearest economic equivalent of national interest is consumer's interests. On certain occasions clauses like improved quality, less rejection, training of the workers, regular interaction, floor level co-ordination etc, can be incorporated in the settlements. BMS stands for consumer's effective participation at every possible level.

The aim here is to march ahead
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BMS considers that the adverserial attitude of two or three groups within the same professional establishment as an unnatural product of industrialisation, and believes that all should shed their distinctions in the larger interests of the industry and the society in general and foster a spirit of industrial family. Industrial family is essentially a culture, one that shows care and concern for the well being of every member of the family --- a philosophy that prides itself in their welfare. And extends that ever helping hand not only in their hours of crisis, but even in carving out a progressive future.

BMS therefore envisages that the industrial structure in the future would continue to be complex with several patterns of ownership existing side by side, but greater stress will have to be laid on setting up of industries which will be:
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Trade Unions must now work towards maintaining such industrial family type relations between employers and workers. In India the social and cultural traditions, ethos, still exist and can play a vital role in building of such relationships. Measures like collective celebrations of festivals like Diwali, Id, Christmas, etc. and ensuring and creative participation of workers, understanding the business etc. can be extremely helpful.

With regard to the modus operandi of the trade unions it has gone for a change over the years, especially in the wake of liberalised economy and globalisation, the policies adopted by Central Government/ State Government. From the aggressive unrelenting and uncompromising posture of early years, the trade unions have now taken to collective bargaining, negotiating and avoiding conflict wherever possible.

The New Economic Policy (NEP) has been mainly responsible for growing unemployment, surplus labour, less protection from legislation, sickness in industries and exit policies. This has adversely affected the working population, eroding its bargaining power and fighting spirit. Automation and modern technology in industries have been instrumental to the growth of marginalised labour sector. Reduced wages and growing unemployment among the working mass has led to the desperate worker in succumbing to the temptations of even criminal activities. Needless to say that this is a dangerous trend for the society as well as for the Nation.

Some of the existing legislative provisions have also helped trade unions in providing them with legal status and giving them collective bargaining powers. These provisions, while recognising the rights and privileges of trade unions have also cast an onus of social obligation and responsibilities with them. Trade Unions therefore now have to compulsorily assume social responsibilities and in their capacity reconcile the aspirations and responsibilities of their members.

With regard to formation of trade unions, we are of the considered opinion that no prohibition whatsoever on formation of unions in any sector or in any employment should be imposed. But formation of unions on caste basis should be discouraged. Even category-wise unions should be avoided as this may lead to division in the society and unions. Considering the national scenario, there are no advantages so far as internal unions are concerned. Instead we prefer collective leadership. The disadvantageous of internal unions are

1. Leaders of such unions can easily be pressurised by employers.

2. In mutual redressals there is often a possibility of lack f legal and scientific basis

3. Lack of knowledge of legal aspects, rights can deprive the workers of their legitimate benefits, 

4. They do not have national perspective.

In respect of tripartite arrangements i.e. government intervention at conciliation level, we are of the opinion that it has failed to achieve the desired results due to several reasons. To certain extent it has become useful in public undertakings and for deciding minimum employment service conditions for scheduled employment. To improve the working of tripartite arrangements and to achieve its objectives better interaction and communication amongst its participants has to be ensured for arriving at a collective decision. What sets apart an organisation as a dynamic, vibrant, outstanding and well knit force is reflected in how its blends its goals for growth with the myriad needs of its most precious assets---- its members----- that lends strength to its success. Fair representation must be given to all parties and selection procedure should be revamped. All parties to this tripartite arrangement must have thorough knowledge of particular industry/business and they should be well conversant and sympathetic to the problems of workers and employers.

Check-Off

The facility of check off systems is available In India. But there are certain ambiguities in the Payment of Wages Act where it is not expressly clarified that the employer is bound to make the deductions on the basis of the workers authorisation. So this ambiguity has to be removed by making suitable amendments in the relevant laws. Secondly the apex court and various high courts have endorsed this view. The privilege of this system may be given to registered unions only provided there is written authorisation by the workers.

Outside Leadership

Outside leadership in trade unions has a historical background. There had been factors like illiteracy, backwardness, and vulnerability of Indian workers, which contributed to the emergence of outside leadership. In the early years outside leadership has contributed towards the growth of trade unions movement in India. Very often the charismatic leaders have greater success for their unions and have kept the unions under their influence.

Registration of trade unions

Registration of trade unions must be compulsory to ensure that unions are connected to trade and to give locus standi to them for representing the workers. So far as granting recognition to trade unions only registered trade unions should be recognised. This will provide legal validity to the collective bargaining and decisions.

The advantages of registration of trade unions are as follows

1. No unauthorised combination of persons can enter into collective bargaining.

2. Unions not connected with trade can be prevented from functioning in the industries.

3. Balanced and regulated of growth of trade unions can be ensured

For registration, we suggest 10% of membership or 100 members whichever is less.

BMS advocates proportionate representation to registered unions for negotiations with the Management. But there can be no straight jacket formula and a simple method by which the representative character of a trade union can be determined.

Need of the Hour

The employer's organisation should undergo a paradigm shift from

· Profit orientation to social responsibilities.

· Worker as a cost factor to an asset with emotions and feelings.

· Worker must be considered as a partner in the productive activity.

The trade unions must

· Rise above mere bread and butter unionism.

· Remain equidistant to all power centers.

· Offer Responsive co-operation at all times.

· Workers interest and only workers interest as paramount but within the ambit of National interest.

In short the employer, employee and government should travel in one direction and with the same speed for national progress. The whole issue requires extensive and elaborate thinking considering the present industrial scenario.

* * * * * * * * * *

Chapter 4

INDUSTRIAL RELATIONS

Industrial relations are as old as industry. The moment a person enters the services of another person this relationship is established. In the aftermath of the Industrial Revolution, the industrial relations served as a catalyst to a dynamic socio-economic process. In order to establish and maintain satisfactory and peaceful co-existence, the modern society and employer-employee organisations must undertake the task of harmonising and synthesising the social life of a nation.

Over the years many thinkers and leaders of trade union movement have tried to define and describe industrial relations according to their perceptions, interests, and social or national context. In India the Government has provided certain legislations like Factories Act, Industrial Disputes Act, Industrial Employment Act, etc. to regulate industrial relations.

As we think deeper, the human factor in the industrial relations assumes greater importance, as worker is not merely a commodity but is a human being with feelings, emotions, aspirations etc.

Industrial peace, therefore, is not merely freedom from strikes and lockouts. The setting for industrial relations is essentially the world of work where the worker's services, together with other instruments and materials of production, are utilised to generate enhanced economic values.

The size of work organisation has a significant influence on the pattern of relationship between workers and employers on one hand and among the workers themselves on the other.

Accordingly industrial relations can be conveniently classified into four parts:

1. Management to Union

2. Members to Union

3. Within Union

4. Union to Union

The scope of the subject and issues involved is so wide that a series of volumes is necessary to give a complete survey of all problems. However, one basic aspect that can affect the industrial relations is the character, condition and strength of trade unions.

In the changed scenario and modern context, trade unions can play a significant part in preventing industrial disputes and maintaining peace. The methods for ensuring this must include measures to bridge the gulf between employers and workers, enhanced participation of workers in the affairs and progress of the industry.

BMS attempts to establish and maintain an atmosphere in the country, where every person in the industry, regardless of the nature of duty performed, is considered to be a part of a large industrial family. Just as every member of the family strives for the common good, every member of the industry, be it worker or management personnel; shall work for the progress of the society and nation. Each one will then be able to sacrifice for national cause.

BMS recommends Bipartite at micro level negotiations and Tripartite at Macro level.

Here also it aims at rising above conflict and the naked trial of strength of collective bargaining to more mature levels of joint consultations, and understanding.

At the same time Government must extend its helping hand by promoting and enforcing progressive legislations, strengthening wage boards and such other agencies, and by creating an atmosphere in the country conducive to the growth of industries and welfare of workers.

But the most important factor in ensuring the industrial peace is the employer himself, by providing good wages, clean and healthy working conditions, proper observance of labour laws etc. The employer must allow and encourage workers to participate in the affairs of the industry / business. Proper and decent behaviour of superiors towards subordinates should also be observed. Proper channels of communication must be established and maintained.

The other important but most silent factor in ensuring prevention of industrial dispute is the society at large. In an event of industrial unrest, it is ultimately the society which has to pay the price, in the form of growing unemployment, economic backwardness, rising prices, family disturbances, increase in crimes etc. etc.

Therefore the society cannot and must not remain a silent spectator but assume a greater role by using its collective influence over the Government for resolving the problems of labour. The employers on their part must ensure that no harsh or extreme decisions are enforced. The trade unions must consider the social aspect before initiating any agitation. Both management and unions should take steps to amicably settle disputes through the existing legal and other measures.

Chapter 5

WAGES

Introductory

The huge extent of unemployment/ underemployment, easy availability of unskilled labour, low wages in agriculture and unorganized sector have all adversely affected the labour in the country. These factors have resulted in keeping the wages of Indian labour at low level. However with the indiscriminate use of modern technology and consequent growing need for skilled labour, the problem is bound to aggravate further. This may create a twist in the job market with shortage of skilled labour (further accentuated by brain drain) and abundance of unskilled /semiskilled labour at the lower levels with little bargaining power, pushing the vast mass of population towards perpetual poverty. The BMS, therefore, feels that raising the living standards of all sections is of paramount importance and the issue of wage policy and wages need be addressed to on this background.

It is a very serious situation that in spite of

(i) over five decades of independence, 

(ii) implementation of 9 Five Year Plans, and

(iii) over eight decades of existence of trade union movement, 

the percentage of organised labour to the total workforce of the country is still in single digit. The new methods of production being practised and introduced are bound to swell the unorganised sector further.

The un-professed pre-requisite of the NEP is to de-unionise the labour. The demand for the Exit Policy by the employers, aided and abated by the Government measures will further aggravate the problem of unemployment. The WTO regime will have all- pervasive adverse impact on agricultural and industrial employment.

The remedies would therefore be required to arrest this situation. Any talk of sectoral wage relationships as also the traditional modes of wage settlements arrived at through bipartite settlements, awards of arbitrators and industrial tribunals, or recommendations of wage boards, would become redundant and irrelevant unless drastic measures are taken, the most important of them being:

(i) Withdrawing from WTO and making the effective use of the Indian market by the Indian manufacturers and producers, 

(ii) Setting up of labour-intensive industries rather than capital -intensive industries, (Refer table on Page 509 of Mid Term Appraisal of the Ninth Five Year Plan by Planning Commission, Govt. of India).

(iii) Reversing the process of Macro-Planning and policy of Mega-Projects and instead resorting to micro-planning and encouraging and implementing the smaller projects giving higher return on investments with larger employment potential, 

(iv) Implementing rigourously agricultural reforms with time-tested use of organic manure and better water management for higher yields.

It is a matter of regret that, under the pretext of The Payment of Wages Act (the Law providing statutory protection of wages), not being wide enough to include all manual labourers as required by the ILO Convention, the Government, in the Tripartite Committee on Conventions held on February 1993, expressed its inability to protect manual labourers wages and hence, was in no position to ratify the ILO Convention No.95 of 1949 on Protection of Wages.

Again, in the organised sector the wages are higher than that of the unorganised sector. But due to limited availability and sudden and seasonal demands for agricultural workers, they may at times command a better wage than that of the minimum wage enjoyed by their counterparts in some industries in the organised sector. At other times during the year, this same agricultural labourer gets far less or at times finds it difficult even to get work.

The BMS, therefore, emphasizes that more than the sectoral comparisons or modes of wage settlements, what is of paramount importance are continuous and rapid improvement in the real wage of every worker.

Wages

"There are a number of factors influencing the fixation of minimum wages like capacity to pay by the Industry, the wages prevalent in the Industry or in other industries, need-based wages and practicability of minimum wages. In Fixation of minimum wages, it should be kept in mind that the contents of minimum wages change with the advancement of the economy. Further, there is a distinction between a bare subsistance for minimum wage and statutory minimum wage. Former is a wage which would be sufficient to cover the bare physical needs of a worker and his family. If an industry is unable to pay to its workmen atleast a bare minimum wage, it has no right to exist. The statutory minimum wage, is the minimum which is prescribed by the statute and it may be higher than the bare subsistance or the minimum wage. The Courts and Tribunals have laid emphasis upon fulfilment of the needs of an industrial worker, irrespective of the capacity of the industry or his employer to pay.

"Wages" means all remuneration, capable of being expressed in terms of money, which would, if the terms of the contract of employment, express or implied, were fulfilled, be payable to a person employed in respect of his employment or of work done in such employment (and includes house rent allowance) but does not include the value of:

(a) any house accommodation, supply of light, water, medical attendance or

(b) any other amenity or any service excluded by general or special order of the appropriate Government.

(c) Rent corresponding to the minimum area provided for under Government's Industrial Housing Scheme.

(d) Fuel, lighting and other 'miscellaneous' items of expenditure to constitute 20% of the total minimum wage.

Although the Act defines cost of living index it does not establish a clear linkage between number of days of employment available to a person, hours of work, wages payable, rate of inflation, consumer's price index, public distribution system, prices at which essential commodities are made available, calorie value of food, linkage between revision of wages connected to Deamess Allowance etc.

Wages in general and minimum wages in particular cannot be viewed in isolation but in close conjunction with a host of factors as enumerated above, this unfortunately has not been the case so far.

Minimum Wage

a) The concept of minimum wage, fair wage and living wage are not static but vary with the growth and development of national economy. A national minimum wage, however desirable, cannot be envisaged due to vast area, spread, differing economic potentials of industries and regions, as also the varying consumption needs.

The first question which comes up is- what should be the minimum income? We can take a cue from the minimum wage discussions in various Indian Labour Conferences and various commissions on Labour set up by State and National Governments. Most trade unions agree that the minimum wage should he need based and based on the recommendations of the Indian Labour Conference and the Supreme Court Judgement (Workmen of Reptakos Brett and Co. Vs management), and should include the following components-

1. 
Each wage should cover 3 consumption units per earner (2 adult and 2 children)

2.
Each adult intake of food at 2700 calories per day

3.
Clothing requirements at per capita consumption of 18 yards per annum

4. 
Minimal housing costs

5. 
Fuel, lighting and other miscellaneous items at 20% of above

6. 
Children's education, medical requirement, provisions for marriages, old age, minimum recreation including festivals/ceremonies etc. at 25% of the total minimum wage. (This last point added by the above mentioned Supreme Court Judgement)

This can be taken as the requirement for a minimum income.

However the issue of minimum wage must address itself to primarily ensure that the worker and his family can fulfill their existing needs of living without having to incur any debts. This is applicable to need based wage as well. With this view the BMS stresses the imperative need to enhance/modify the various norms and parameters such as consumption units, food requirement, clothing, shelter, education, health, environment and safety. Thus, 

b) 5 Consumption units should be taken in place of the present 3 Consumption units, since the Poverty Wage estimated by the Planing Commission takes 5 consumption units.

c) The need based minimum wage should be for 5 consumption units.

d) The statutory minimum wage should be, not less than double the Poverty Wage.

e) The Statutory minimum wage notified by the Central Government for the Agricultural Workers with a neutralisation rate of 5 paise per point of rise can be taken as a guiding factor in this regard.

The floor minimum wage across the country can also be considered by taking at least double the agricultural wage that is notified by the Central Government from time to time.

Dearness Allowance

The endeavour has to be to increase the real wages of workers and not to erode them. However the omnipresent inflation in the country has made it impossible and the worker has to fight for protecting the real wage. The fond argument of wage pushed inflation has no validity in the Indian labour situation nor is it ever substantiated.

There must therefore be double linkage viz. with the actual wage and the consumer price index. The recommendations of the V Pay Commission for 100% neutralisation for all levels has laid to rest all claims for less than 100% neutralisation. While the DA may be paid separately during intervals of wage revision, the revision must be by merger of DA. In this respect the recommendation of the V Pay Commission for treating part of DA, as Dearness pay needs due consideration. The neutralization should be for every point and with monthly frequency. The index should be available for local, regional, national levels and the selection of appropriate index series should be according to the nature of bargaining unit and its requirement. However the principle of capacity to pay should have no relevance in fixing DA rates, since the principle of protecting real wage cannot be compromised under any circumstances.

Fringe Benefits

The fringe benefits have acquired a connotation that they are employer's bounty. The BMS however treats them as factors affecting labour quality. To some extent they need be backed by legal force. The concept of Industrial Family enunciated by the BMS, would accord the fringe benefits the desired connotation of community services made available to its members by the unit and their scope can be widened to make them a matter of pride for the industrial family and example for others. They should not, however, be linked with wage considerations.

In the present context housing, medical benefits, maternity benefits, educational reimbursements, leave travel concessions, canteen facilities, transport, crèche facilities are imperative inclusions for consideration of fringe benefits. However their linkage with money earnings and/ or production cost is undesirable as they should be seen more as motivating factors to raise efficiency which would result in increased production and benefit to the unit concerned.

Wage differentials

The wage differentials concern work-persons in many ways. They involve gradations and comparisons of many sorts. They take care of material needs of the worker while serving as motivating force. However, since the money motivates only to a certain extent, the differentials are relevant till the money satisfies the workers physical needs, security needs, and to some extent status aspirations. Although higher needs of self-esteem and self-actualisation may surpass money motivations, the satisfaction of basic preliminary needs must precede them. From Bharatiya point of view, the economic activity must aim at facilitating the evolution of the individual, satiating first his physical, psychological and intellectual needs, and then leading him to expand his self from individual to universe and towards emancipation.

With this view point we feel that the wage differentials in an establishment should bear such a ratio, say 1: 10, as will fulfill its role of money motivation to the lowest and highest wage earners while, at the same time, not creating irritants among themselves or demotivating them. Similar considerations hold good in case of intermediate levels also. A gradually upward rising incremental pay scale would take care of these aspects. However, for ensuring the desired ratio the highest wage needs to be fixed first and not the lowest one. Also care need be taken to obviate any distortions subsequent to scale fixations through taxation, perquisites, and tapering of neutralisation percentage below 100% and DA rates. If all establishments endeavour to achieve the ratio of 1:10, the inter-sectoral levelling would be achieved in due course.

Methods of Wage Fixation.

The BMS prefers collective bargaining at lower levels, through the system, of bipartite negotiations. However statutory bargaining agent should not be imposed. A mechanism to accommodate differing views through proper representation must be made available.

At apex level, industry wise Wage Boards comprising of members having requisite expertise would be useful. Such Boards may be appointed by a Standing National Tripartite Board (SNTB), which should be backed by a permanent wage advisory machinery which should perform the function of upgrading data and providing vital information to all parties. For the government employees the present arrangement of periodic Pay Commissions should continue. The adjudication machinery and Tribunals, though undesirable, should be the last resort.

The employees and employers covered by the Industry-wise Wage Boards should have recourse to the SNTB. The Award of the Industry Level Board need be ratified by the SNTB, keeping in view the overall interests of the community. The recommendations of the Wage Boards, duly ratified by the SNTB, should be accorded legal sanction.

Wage Policy

The formulation of economic policy in India has to take into account the abundance of hands demanding work. Consequently any wage policy to be fruitful, attempt must be made to develop labour intensive products utilising labour intensive techniques and processes. This presupposes meaningful representation, consultation, participation of workers in formulation of economic as well as wage policy.

With these imperatives, we feel that the workers should be treated as partner in the industry rather than a factor of production or an encumbrance on the business. A step in the direction of progressive labourisation of Industry, evaluating worker's labour as capital and allotting him this share capital, will bring a sea change in the industrial sector and economic activity. This in turn will reflect in proper approach during wage negotiations. Thus, earning wage and sharing income will also create awareness of pricing implications and consumers interests. It must be borne in mind that a wage reduction for worker is in a way reduction in purchasing power of the consumer, since worker is also a consumer.

Normally any talk, by the policy makers / planners, of integrated income wage pricing policy has the wage freeze in their mind, which we strongly oppose. Further, any formulation of such integrated policy should take into account the tax structure and its implications on prices and real wages. The sectoral balance in wage structure between the public and private sectors is desireable. This may however need, thorough examination, preferably through the SNTB.

While we reserve our comments on productivity linked wage agreements; we must mention that the concern for productivity is of paramount importance and hence should percolate from top. Also it should not be limited to the productivity of labour but should transcend all factors of production. We also wish to caution that in the absence proper orientation of all concerned, any hasty step in this direction may prove counterproductive.

Mode of Wage Payment

The BMS is not only concerned about protecting the real wage of workers but in its upward movement also. The question of time-scale wage system or otherwise may be left for collective bargaining. Though, as stated earlier, we favour a gradually upward rising incremental pay scale. Further the quantum of annual increments should also show a gradual rise. Such a time scale wage should be extended to unskilled workers also since, in the words of First Pay Commission: " one of the objects of increments is the provision of means to enable an employee to meet his increasing responsibilities and expenditure as he grows in age." We are however not inclined to divide wage into basic wage, DA, and productivity if it is intended to attack workers on one count or the other or to erode real wage when they demand wage rise. We may prefer index bound pay packet leaving the incentive payment different from wage.

General

As regards the period of settlement, the existing practice in industries and public sector may continue; ensuring however, that revision takes effect immediately on expiry of earlier settlement, necessitating timely conclusion of negotiations.

As regards the bonus we have already stated that minimum statutory bonus should be 12.5% of annual wage without any ceiling / other parameters.

Till the level of living wage is reached the bonus must be treated as deferred wage and made payable to all salary and wage earners.

Dearness Allowance to be a part of the wage for the purposes of calculation of bonus.

For the purpose of ascertaining correctness of financial position of the employer, the employees / unions should have a right to inspect the relevant records.

Chapter 6

Incentive Schemes and Productivity.
The BMS emphatically holds that any talk of economic growth without reference to productivity is bound to be futile, At the same time the BMS condemns the attitude of employers, bureaucrats and politicians to hold labour solely responsible for productivity. Unless this issue of productivity is seen in proper perspective, no satisfactory and fruitful solution will emerge.

The major hindrance to the working of any scheme of incentives for better productivity comes from the bureaucratic arrogance at the top level and the human status-quoist tendencies at the floor level. Both constituents are victims of the human nature, which resists change. The solution lies in bringing attitudinal change through proper motivation and transparent communication.

The concern for better productivity must percolate from the top with an appropriate incentive scheme. In this task it must be ensured and seen that not only the productivity of labour is being considered but also the productivity of other factors like capital and land.

Before any incentive scheme is formulated, the basic and preliminary preparatory work must be completed. The pre-requisites for such a scheme are:

1. The continuous Work and Method study

2. Effective functioning of the Organisation and Methods department and

3. Updating of Applied Research

The formation of the scheme should be through constructive approach of the employer/management and the cooperation of the trade unions. The mutually agreed norms for measurement of work are of core importance.

The successful implementation of agreed scheme of incentives for better productivity presupposes its proper communication to lower rungs. It also depends upon the efficient maintenance of machinery, effective methods to check and contain wastage, stricter quality control and alert supervision. The most important aspect for successful implementation is the unity of purpose at all levels, from the executive at the top to the lowest worker at the work place.

The synthesis of material gains and non-material aspects like individual's higher needs and identification with organisational goals would guarantee the success of any such scheme without avoidable confrontation. From the workers' point of view, a scheme which enables the worker to calculate his own incentive payment, is the best. e.g: piece rated scheme.

However in the modern units of work, the processes are complicated and interdependent. This necessitates systematic productivity analysis and group incentive schemes. It is for this reason that all details of the scheme are incorporated in an agreement through collective bargaining. Such an agreement should inter-alia provide for a 'backward start; with an express provision not to treat the increased production and enhanced productivity as the 'normal' in future. The incentive pay should be different from the regular pay, lest the former balances the deductions in the latter, negating the motivational force of incentive. The agreement must also take into account and clearly provide for various shares in the productivity gains. Apart from the labour these gains may be attributable in parts to the additional capital of the employer, rationalisation and improved technology, managerial and supervisory skills etc. But the real basis of distribution is the consumption and saving requirements. The labour cannot be deprived of his consumption needs and share for the sake of either the capital/manager/machine or the reinvestment for development. The labour may be asked for such plough back if, and only if, such reinvestment is employment oriented and not for the future labour saving devices. In other words the reinvestment must be for developing labour intensive techniques and labour intensive products. The BMS has always professed that in a situation of abundance of labour; the technology, which ensures production by masses, should gain precedence over mass production through a technology, which requires fewer hands. As between labour and other factors of production we do not see any justification in apportioning any higher importance or significance to one factor over the other. All factors need be treated equally responsible for productivity gains and equally rewarded. If one avowed principle for increasing productivity is to raise the standard of living of the worker, then he cannot be deprived of it.

The issue of productivity can not be tackled in isolation. A developing economy like ours must provide a philosophy of social partnership at the macro level among the govt. / industry/ labour to be practiced at the micro level. At the national level the Government must set its priority and goals in terms of its constitutional responsibilities, having regard to scarcity of capital, strategic raw materials and foreign exchange and also keeping in view its first social obligation of providing full employment. In this, formulation of

· Wage, Income and Pricing policy

· Job oriented Education Policy

· National Technological Policy which should provide for constitution of a National Commission to advise the appropriate level of technology for all production sectors and a national ombudsman, to monitor its implementation

· Labour and Industrial policy

· Production oriented Taxation System.

should provide the necessary institutional support.

At the production unit level, the management and employees should adhere to the national goals and policies and evolve a structure conducive to them. The appropriate production schedules, proper work and method study, costing and budgeting, wages and incentives, organisation and methods department, research and development department, will all ensure smooth process of production and its timely consumption. In particular, the concept of industrial family should be put into practice and lived.

With such institutional and behavioral background on the part of Government, employers and management, it will be easier for the trade unions to inculcate the much envisaged and long desired work culture amongst the labour. It is under such environment that self-discipline would play important role in distinguishing between right and wrong, between rights and duties, between individual needs and organisational goals. A trade union of such disciplined workers will not lose its sense of proportion even during the period of differences with the employer/management and the production and productivity will in no way hamper.

We may conclude by submitting that productivity is only a product of synthesis of attitudes of organic factors and judicious blend of material factors. As such, it can be achieved and improved through an integrated approach by all living constituents of the production process of which incentive scheme for better productivity is only a natural consequence.

Chapter 7

SOCIAL SECURITY

7.1
What social security means?

International Labour Organisation has defined social security, as the protection which society provides for it's members, through a series of public measures, against the economic and social distress, that otherwise would be caused by stoppage or substantial reduction of earnings resulting from sickness, maternity, employment injury, unemployment, invalidity, old age and death, the provision of medical care and the provision of subsidies for families with children. Thus idea behind social security is that members of the society who contributed or are contributing to the wealth and welfare of the country should be protected against certain risks in adequate measures.

In social security there is a common thread of natural desire of communities for greater protection. Protection from life problems, from uncertainty, disease and deprivation; Social security protects members of the society by collective action against economic hardships and social risks which individual can not provide by his own ability and resources. The concept of social security is based on ideals of human dignity and social justice.

7.2 
ILO's Role in the Development of Social Security :

ILO was established in 1919 by the peace settlement. Since then ILO has been trying to suggest progressive measures to improve social security. The recommendations and conventions adopted in the International Labour Conferences in connection with social security had influenced shaping of social security programmes throughout the world.

When ILO came into existence relatively few 'Member States had anything like comprehensive social security programmes'. The programmes which existed were insurance based. The ILO has turned its attention to all types of social protection programmes which exist in many countries at the end of this century.

The shift from social insurance to comprehensive social security has it's seeds in the land mark recommendation, "The Income Security Recommendation 1944 (No.67) and accompanied Recommendation specifically relating to health care, The medical care Recommendation 1944 (No.69)". These recommendations have helped to evolve comprehensive set of principles on social security. Thereafter, Social Security (minimum standards) Convention (No.102) attempted to be comprehensive in covering all nine contingencies viz.

· Medical care

· Sickness benefit

· Old age benefits

· Unemployment benefits

· Employment injury benefits

· Family benefit

· Maternity benefit

· Invalidity benefits and

· Survivors' benefit

and sought to extend coverage to the whole population. This convention has embodied the basic minimum targets for each branch of benefit and set out broad framework of common standards to encourage the widest development of social security programmes.

As a result by 1988 about 145 countries, including India, has some formal social security programmes.

7.3 
Necessity of social security in India.

In India majority of population was mainly dependant on agriculture for their bread and butter. Joint family structure continued to bear strain and cost of health and family-welfare. Members in the family were relying for their welfare and security on the income of the family. During last century as the process of industrialisation speed up, more industries and industrial cities have grown up, resulting in enhanced job opportunities there, which were mainly in urban areas. The 70% of population living in villages is dependent on agriculture for their lively-hood, either having small piece of land or having no agricultural land, rendering their living difficult. As a result large section of the society turned to urban areas for jobs in industrial units. They got opportunities to serve in industries or activities connected with industries. The effect was that migrant worker from village now working in urban industries had to rely on money wages/salary for his food, shelter and clothing. In urban industrial life he lost the traditional social shield such as joint family protection in worse situation of unemployment, sickness, non-receipt of wages for any reason etc. In the absence of adequate wages or income and social security measures the industrial workers were often unable to protect themselves and their families from uncertainties of life. Such eventualities needed to be covered by social security measures.

7.4
Development of social security in India

Today, the concept of and need for social security has been recognised as fundamental social right. As such it requires to be guaranteed by law. This right has been incorporated in the universal declaration of human rights. The Constitutions of many countries have incorporated social security as a right.

The Constitution of India embodies quite a fundamental thinking in this regard. The preamble to the constitution of India declares a solemn resolve to secure for all citizens justice-social, economic, political, and equality of status and opportunity. The Directive Principles of state policy enshrined in the Constitution of India lay down that "the state shall within the limit of its economic capacity and development, make effective provision of unemployment, old age, sickness and disablement and in other deserving cases.

The five year plans recognised the fact that in order to translate into action these directive principles of state policy the socio economic frame-work has itself to be remoulded so as to enable it to accommodate progressively those fundamental urges which express themselves in the demands for right to work, the right to adequate income, the right to education and a measure of insurance against old age, sickness and other disabilities.

The planning commission in their ninth five-year plan approach paper stated that social security will be provided to workers both in the organised and unorganised sector. An integrated comprehensive scheme of social security will be evolved by having a single legislation covering all the existing schemes.

In India development of social security schemes was faster after independence. In pre-independence period there was legislation viz. The Workmen Compensation Act 1923 to give protection to workers in case of employment injury. In 1925 Provident Fund Act was enacted providing contributory provident fund for Govt. employees. There was maternity benefit in few states for providing for grant of leave and payment of cash benefits for certain periods before and after confinement to women workers in factories.

After independence following social security schemes have been introduced:-

1) The Employees State Insurance Act 1948

2) The Employees Provident Fund Act 1952

3) The Maternity Benefit Act 1961

4) The Employees Family Pension Scheme 1971, subsequently replaced by a new legislation on pension was introduced viz. The Employees Pension Scheme 1995

5) The Payment of Gratuity Act 1972.

6) The Employees deposit linked insurance scheme 1976

In addition to above there exist separate P.F.Act for Seamen, Coal mines, Assam Tea Plantations, Coal mines pension, G.P.F. for central and state Govt. Employees etc.

Further the Govt. has introduced social assistance schemes, financed by General revenues and social services e.g. Sanjay Gandhi Niradhar Yojana, Medical care (CGHS), Family Planning, Child Welfare, Preventive Action in Health care etc.

We mention here below common shortcomings of various social security schemes.

1) The schemes have restricted coverage. Neither all industries nor all workers are covered. e.g. different pension schemes are applicable to Govt. employees, Semi-Govt. employees, industrial workers etc. but not to all workers in organised sector. Further such benefits are not available to workers in un-organised sector.

2) Various social security benefits are not adequate. The pension benefits under Employees Pension Scheme, 1995 are very inadequate. In case of ESI, benefits are much below the requirements of insured persons.

3) Multiplicity of schemes targeting same group of employees have created duplication in organisational set-up, enforcement machinery and increased cost of administration.

4) No protection to self-employed, unemployed and workers in unorganised sector.

5) Administration is corrupt and lethargic.

6) All hazards are not covered.

7) There is no comprehensive social security scheme covering all eventualities from birth to death.

7.5 
Necessity of Quantitative/Qualitative improvement.

The existence of social security measures and benefits under it reduce mobility of labour and contribute to the stability. The lack of social security measures and benefits increases mobility of labour and affects loyalty to and affinity towards organisation. Generally stabilised workforce keeps good industrial relations and is inclined to maintain discipline. Unstabilised workforce works under compelling necessity and dissatisfaction. Stabilised workforce is an asset to the organisation.

Every employee contributes something to the wealth of the country till such time he is employed. Naturally during the period of his old age, invalidity, retirement, society should bear expenses and provide lively-hood to such unabled citizens.

It is essential to provide social security measures to those who are still uncovered. Also the quantitative and qualitative improvements in the existing measures such as provision for rehabilitation, reemployment and retraining of the handicapped and employees working under obsolete technological conditions; extension of the present schemes to small factory units, shops and commercial establishments etc.; provision of medical care to self employed and non-employed and unorganised sectors both in rural and urban areas are necessary. Gradual extension of entire social security schemes to self-employed and employees in unorganised sector, health insurance to entire population need be considered.

During last 50 years some progress on social security has been made. In spite of such progress it is high time to review quantitative as well as qualitative development in the field of social security, its scope and coverage in the atmosphere of fast changing socio-economic background. During the past 10 years, the pendulum of economic development has started swinging from socialism to capitalism, public ownership to privatisation, monopoly to competition, restriction to freedom. These socio-economic changes have given rise to new problems. The new socio-economic situation has threatened individuals as well as their dependents' security and hence there is an immediate need of greater social security measures to meet the adverse eventualities. In view of this we suggest the following measures:

1. To form a tripartite group to review existing schemes, in order to discuss scope and coverage of various schemes, to make suggestions for extending schemes to all employees in organised and unorganised sector. This group should also consider financing and administration of schemes.

2. This tripartite group should consider suggestions for removing existing shortcomings in various schemes and to curb corruption and remove administrative inefficiency causing delays and harassment to beneficiaries.

3. Due to increasing unemployment it is necessary to formulate unemployment insurance scheme. In the absence of such scheme social ill effects such as frustration amongst youth, increase in criminal activities, social unrest etc. are bound to rise. The unemployment insurance scheme can mitigate ill effects to some extent.

4. Social security to self-employed and employees in unorganised sector be considered.

5. Ideally even a single worker should be provided with social security.

6. An integrated social security scheme or comprehensive scheme in social security is desirable.

We request the Commission to consider our suggestions on improvement in various schemes annexed herewith. The Commission may also refer to

1. The Report of the taskforce on social security 1999.
2. The Indian Labour Code 1994 (Draft)
3. The Information on social security furnished by International Labour Organisation.

ANNEXURE - I

THE EMPLOYEES STATE INSURANCE ACT 1948

This Act provides benefits to employees in case of sickness, maternity and employment injury. It also provides benefits to dependents, medical benefits to families of insured persons and provides for funeral expenses. The benefits are cash benefits in the case of sickness, maternity and employment injury, payment in the form of pension to the dependent of workers who die of employment injury and medical benefit to workers.

Coverage

At initial stages the Act was applied to all non-seasonal factories run with power and employing 20 or more persons, excluding mines and railway running sheds. In course of time its application was extended to few more classes of establishments viz. shops, hotels, restaurants, cinemas, road-motor transport undertakings and news paper establishments employing 20 or more persons.

The ESI Act has inbuilt provision for extension of its coverage to all classes of establishments industrial, commercial, agriculture or otherwise besides factories.

The Act covers all employees, manual, clerical, supervisory and employees engaged by or through contractors whose remuneration does not exceed to 6500/- p.m. The definition is wide enough to include administrative staff and the persons engaged in connection with purchase of raw materials or sale or distribution of products and related functions by an amendment of the Act of 1966.

The Act provides for grant of exemption by the state Govt. to establishments giving benefits equal to or substantially superior to the benefits available under the scheme.

Finance :

All employees who are covered under the Act contribute at 1.75% of their wages to the scheme. The employer contributes @ 4.75% of wages of an employee to the scheme. State Govt. shares a part of the cost of medical care.

Benefits

ESIC has been providing sickness benefit, extended sickness benefit, temporary disablement benefit, permanent disablement benefit, dependents benefit, maternity benefit, medical benefit, funeral expenses, hospitalisation benefit on the conditions prescribed under the Act.
Shortcomings

1. The power to extend application of the Act to additional classes of establishments areas rests with state Govt. As there is no initiative on the part of state Govt. ESI scheme could not be extended to areas/establishments which are in need of ESI scheme e.g. New Industrial Estates.

2. There is no survey of different areas to assess availability of adequate medical infrastructure to cater to increased number of insured persons.

3. The state Govt. has failed to provide to the insured persons and their families reasonable medical, surgical, obstetric treatment.

4. There is shortage of empanelled doctors. Also the attitude of the medical personnel towards the patient is unfriendly and discouraging.

5. Dual control is a hurdle in improving medical services under the scheme.

6. The quality of medical services has been unsatisfactory and hence insured persons are reluctant to take advantage of medical services.

7. There is shortage of approved medical shops as also of medicines prescribed.

8. Sometimes employers deduct ESI contribution from employees' wages but do not deposit it with ESI, thus depriving the workers of the benefits of the scheme.

9. The recovery of contribution retrospectively deprives the worker of the benefit of the scheme during the intervening period.

10. ESI hospitals are not fully utilised and there exist surplus beds resulting into wastage of valuable resources.
Suggestions

i) Dual control system be abolished.

ii) Surplus beds in ESI hospital be made available to outsiders on payment without affecting the service to the insured persons.

iii) Maximum Industries/Establishments be covered.

iv) Periodical survey of medical infrastructure be conducted and different centres be identified to extend ESI benefits.

v) Trust about medical treatment under ESI scheme amongst insured persons be developed.

vi) Adequate authorised medical shops be established.

vii) Readily available medicines should be prescribed.

viii) The quality of medical services be improved to the satisfaction of insured persons.

ix) Suitable provision should be made to ensure ESI benefits to employees whose deductions are made from salary but are yet to be deposited.

x) ESI corporation should associate itself with National Safety Council for raising safety awareness in industry and to prevent accidents.
Annexure- II

THE EMPLOYEES PROVIDENT FUND ACT 1952

In order to extend benefits of Provident Fund Scheme to large number of workers employed in different industries, Employees Provident Fund Act was passed in 1952. Gradually P. F. Scheme was made applicable to a fairly wide range of employees in factories, mines, plantations and other classes of establishments (appendix I to Act specifies non-factory industries). In addition to this there exist. The coal mines Provident Fund Scheme 1948, Assam Tea Plantations Provident Fund Act, 1955, Seamen Provident Fund Act 1966.

Coverage

The Act at present applies to Industries/Establishments where minimum employment is not below 20. There is wage ceiling of Rs.5000/- P.M.
Contribution

The P.F. scheme is a contributory scheme. The employee has to contribute at 10% or 12% of his Basic wages, Dearness allowance, but excluding other allowances and cash value of any food concession. The employer has to make matching contribution.

Benefits

P. F. is a form of compulsory savings. In this scheme accumulated savings are paid when certain eventualities occur e.g. death, superannuation. The Act provides for withdrawal/advance on certain grounds e.g. marriage, purchase of house, illness. The Act also provides for Assurance benefit to family members of P. F. member on his death.

Investment and Interest

The Act prescribes investment of money belonging to E. P. Fund. The investments are to be made as per guidelines issued under the Act.

Since it is a social security fund, any investment should be made considering safety, security, yield and liquidity together. There should not be compromise on safety and security of funds.

Shortcomings

i) All Industrial/Establishments are not covered.

ii) Minimum employment stipulation of 20 persons and wage ceiling of Rs.5000/- deprives majority employees of this social security benefit.

iii) There is no pooling of risk.

iv) In perpetual inflationary situation accumulating contributions lose much of their purchasing power.

v) Enforcement of the Act is very poor.

vi) Services as regards annual statement, grant of advances, settlement of claim, release of pension are unsatisfactory and there are lot of grievances & complaints.

vii) Lot of delays, red-tapism, and corruption exist in Administration of E.P.F. organisation.

viii) Annual A/c slips do not give all required particulars.

ix) Undesireable and arrogant treatment to subscribers.

x) Lack of effective administration.

xi) If employers deduct amounts but do not deposit, the employees for no fault on their part.

Suggestion

i) All Industries/Establishments be covered e.g. co-op societies.

ii) Employment threshold should be brought to one in phased manner.

iii) Wage ceiling of Rs.5000/- be removed.

iv) Contributions be linked to index number to protect purchasing power.

v) Steps should be taken to improve services to the satisfaction of subscribers.

vi) Grievance machinery should be strengthened and made speedy and effective.

vii) Annual slips should be designed so as to give information about name, nominee, date of birth, date of joining, name of establishment, previous years balance, current years accumulations, loan/advance if any, and its balance.

viii) Bank guarantee to be taken from employers to secure amount deducted but not deposited.

ix) In case of default by the employer in compliance of the Act, punitive action should be immediately initiated.

ANNEXURE-III

THE EMPLOYEES PENSION SCHEME 1995

It is a fact that ability to work diminishes with advancing age necessitating rest. There are some occupations which are hazardous or entail hard physical labour. Workers in such occupations require rest at an early age. In such cases resources necessary to live in a reasonable manner may not be available due to lack of wages/salary. Under such circumstances concerned employee may be provide with sufficient resources under pension scheme. Pension will ensure bread and butter to some extent to retired person.

In India there exist pension schemes for Central Govt. Employees, State Govt. Employees, Public undertaking like Banks, LIC, GIC etc. In each scheme implementing agencies are different. But in most of the schemes there rarely appears any difference.

The employees pension scheme 1995 is different from pension schemes of Central Govt., State Govt., Public undertakings. The employees pension scheme was made applicable w.e.f. 16-11-95 having facility to avail benefit with retrospective effect from 1-4-93 by part conversion of Provident Fund into pension scheme.

Coverage :

All employees of all factories and other establishments to which Employees Provident Fund and Misc. provisions Act 1952 applies or is applied are covered under the pension scheme.

Contribution

The amount of contribution is 8.33 percent of Employees pay. The Central Govt. contributes at the rate of 1.16 percent of the pay of members to pension fund.

Benefits

The scheme gives benefits of monthly pension, invalidity pension, widow pension, children pension, orphan pension, Nominee pension with a right of commutation on the conditions and limits prescribed under the Scheme.

Shortcomings

i) Pension is not linked to dearness allowance and hence the impact of inflation is not covered.

ii) Minimum amount of children pension, orphan pensions, disability pension has no nexus with bare minimum necessities. The amount is very meagre.

iii) Pensioner is eligible to get pension after completion of 58 years and is eligible for reduced or short pension after completion of 50 years. Thus there is age barrier and not service barrier.

iv) The employees viz. piece rated employees whose wages vary from low to high and vice versa may suffer irreparable loss if their wages at peak period are not considered as a base for pension.

i) All workers in all Industries and Establishments are not covered.

Suggestions

i) All Industries and Establishments and all workers working therein should be brought within the purview of pension scheme

i) Pension should be linked to cost of living index.

ii) There should be service stipulation, say 15 years of service. Age barrier should be removed.

iii) Beneficial pension formula be fixed in case of piece rated employees.

iv) Minimum amount of pension should be substantially increased to the extent of satisfying bare minimum necessities.
v) Adequate monthly take home pension after commutation should be ensured.
ANNEXURE-IV

THE MATERNITY BENEFIT ACT 1961

The maternity protection is very much essential to ensure that working women could sustain. It is also essential to ensure working woman's care for herself and for her baby for the period before and after confinement. The number of working women is increasing every year and hence it is important to ensure that the conditions of service of pregnant woman are as liberal as possible prior to confinement and for proper care and support of the child.


The Maternity Benefit Act 1961 was passed with a view to provide maternity benefits to women. Prior to that, with the passage of ESIC Act 1948, maternity benefit was the responsibility of the corporation.

Scope and coverage :

It applies to every factory, mine, plantation, shop or establishment in which 10 or more persons are employed or were employed on any day of the preceding twelve months except to factories or establishments to which the provisions of E.S.I Act 1948 apply.

Benefits

The Act provides for payment of cash maternity benefit for fixed period of absence, leave, payment of medical bonus, nursing breaks and other facilities on conditions prescribed under the Act.

Shortcomings

i) It is not applicable to all classes of establishments and hence many women employees in industrial, commercial, other establishments are not entitled to benefits under Maternity Benefits Act.

ii) 12 weeks period of leave is not commensurate with need and necessity of pregnant woman.

iii) There is no job protection for absenteeism beyond a statutory minimum leave period even for the reason related to maternity and allied problems.

iv) There is no guarantee of reinstatement in the job for a leave beyond statutory minimum, even if it is for care of herself and for her baby.

i) No provision of medical care during pregnancy and after delivery.

Suggestions

i) It should be made applicable to all classes of establishments irrespective of number of persons employed.

ii) If the number of persons employed is less than ten then maternity benefit should be at the rate of 50% of average daily wage for the period of statutory leave period.

iii) Maternity leave should be extended to 135 days instead of 12 weeks.

iv) Payment of medical bonus be increased from Rs.250/- to Rs.1500/- considering increase in costs.

v) There should be job security for absenteeism for any kind of leave for care of mother herself or of her baby up to one year from confinement.

vi) National Maternity Benefit Fund be established like Labour Welfare Fund to take care of sickness of mother and child, to pay cash maternity benefit in cases where employer is not in a position to pay the same.

vii) Paternity leave with pay up to 30 days be allowed to the husband after confinement of his wife.

viii) Every employer to whom this Act is made applicable should register himself with concerned authorities who will allot permanent code number to that establishment.

ix) Every such registered establishment should inform this authority the details of yearly position of different benefits given.

ANNEXURE-V

THE PAYMENT OF GRATUITY ACT 1972
Earlier the gratuity was treated as gift or payment gratuitously made by the employer to his employees at his pleasure. Gratuity was not given as a right. There was continuous demand for gratuity by the workers. Industrial jurisprudence came to recognise gratuity as some sort of retiral benefit available to an employee for long, good, efficient, faithful and meritorious service rendered by him, intended to help employee after retirement on superannuation, death, retirement, physical incapacity, disability. Payment of Gratuity Act was passed by the Parliament and came into force w.e.f. 16th Sept.1972.

Scope and coverage

The Act applies to every factory, mine, oilfield, plantation, railway company, every shop and establishment employing ten or more persons on any day of the preceding twelve months and such other establishments or classes of establishments in which 10 or more persons are employed & notified for the same.

It covers all employees (doing skilled, semi-skilled, unskilled, manual, technical, clerical, supervisory, managerial, administrative work) irrespective of wage limit. It excludes any person who holds a post under the Central Govt. or a State Govt. and is governed by any other Act or by any rules providing for payment of Gratuity.

Benefits

At present gratuity is payable to an employee at the rate of 15 day's wages for every completed year of service or part thereof in excess of six months on the rate of wages last drown by the employee concerned subject to ceiling of Rs.350, 000/-

Procedural Part

At present it is the duty of an employer to make payment of gratuity. If an employer fails to make payment of Gratuity then an employee has to file case before Controlling Authority under Payment of Gratuity Act.

Short comings
i) Benefits under the Act are not available to all employees. Benefits are available to employees employed in Industries/Establishments to which this Act is applicable

ii) Problem of non-payment of gratuity is less in financially sound ongoing Industries/Establishments. There is no guarantee of payment of gratuity in case of Industries/establishments facing financial constraints and are under sickness or liquidation.

iii) Employees, employed on piece-rate basis suffer most as in most of the cases their last drawn wages are low for various reasons e.g. reduced work.

Suggestions:

i) The Act should apply to all industries and establishments including any business, trade, undertaking, manufacture, service, employment, handicraft, industrial occupation, calling, calling of employers or avocation of workmen.

ii) It should cover each and every employee employed in any industry/Establishment etc.

iii) To obviate the incidence of non-payment, amounts of gratuity be compulsorily insured or separate adequate provision for gratuity in balance-sheet every year be made compulsory. The amount of gratuity fund be invested separately to ensure payment of gratuity.

iv) In case of piece rated employees gratuity should be calculated at peak-income level.

v) The Gratuity rates should be revised. The employees drawing less than Rs.10, 000/- p.m. be paid gratuity at the rate of 30 days wages for every completed year of service. The employees drawing more than Rs.10, 000/- p.m. be paid gratuity at the rate of 20 days wages for every completed year of service.

vi) The Industry/Establishment to which gratuity Act is applicable should register itself with controlling authority, which will give permanent code number for easy reference. Every registered Industry/Establishment will forward annual declaration to the registering authority stating previous balance plus current year provision minus payment made on account of Gratuity and net balance.

vii) Every employer must inform beneficiaries the permanent code number.

viii) Gratuity fund should be made free from all liabilities, encumbrances.

ix) In case of Retrenchment ceiling of 5 years be removed and it should be paid even for one year of service.

ANNEXURE -VI

THE WORKMEN'S COMPENSATION ACT 1923

This Act was passed to provide for the payment of compensation by certain classes of employers to their workmen for injury by accident arising out of and in the course of employment. The Act enacted as far back as 1923 has already been amended several times. The Act does not apply in areas where Employees State Insurance Scheme operates.
Coverage

The Act applies to industries mentioned in schedule II of the Act and to all workmen employed in any such capacity as is specified in schedule II. The appropriate Governments are empowered to extend the scope of the Act to any class of persons whose occupations are considered hazardous.

Benefits

The Act provides for payment of compensation by employers to workmen and their dependents in case of personal injury caused to workman by accident arising out of and in the course of employment and for death or disablement (total or partial and temporary or permanent). The Act also provides for payment of compensation to workman who contacts occupational disease peculiar to that employment subject to the conditions mentioned in the Act.

The amount of compensation payable depends upon nature of injury, monthly wages of the workman and age factor. No compensation is payable for temporary disablement for the waiting period of 3 days, but this period gets included if disablement lasts for 28 days or more.

The Act is administered by the state Govts. through commissioners for workmen's compensation. The commissioners are entrusted with

a) the settling of disputed claims

b) the disposal of claims arising out of death

c) the revision of periodic payments.

Shortcomings.

i) All employees employed in the occupations covered under the Act are not covered.

ii) All industries/Establishments are not covered.

iii) There is no provision for medical care and treatment when worker meets with an accident. He needs medical care and treatment at earliest at the earliest possible time.

iv) There is no provision for speedy relief and immediate settlement of claim.

v) The amount of compensation is meagre.

vi) There is no insurance of liability.

vii) There is no provision for rehabilitation to restore the pre-injury earning capacity of a workman.

Suggestions

i) All Industries and Establishments be covered since every such unit is prone to any type of accident resulting in injury.

ii) All Employees be covered irrespective of their nature of their duties.

iii) Suitable provision be made for speedy settlement and disposal of claims.

iv) Amount of compensation be reviewed and it needs to be raised to double of present quantum.

v) The insurance of liability be made compulsory.

vi) The employer should be made liable to bear all expenses of medical care and treatment of any injury caused by accident arising out of and in the course of employment.

vii) The wage limit for calculation of compensation be increased from Rs.2, 000/- to Rs.5, 000/-

viii) Contingency fund may be built up to bear such unexpected expenses.

Chapter 8

LABOUR LEGISTATION

Introduction:
Forgetting the fact that Bharat's course of historical development has been entirely different from that of Great Britain and that the West Minster model cannot be suitable to our country, with a pluralistic society and a very high percentage of both illiteracy and poverty, those in charge of destinies of Bharat, after the transfer of Power, remained blind followers of their colonial masters and their systems. The first Government of India retained the previous administrative habits and procedures from Parliamentary procedures to those secret files on the lower staff, introduced and evolved by Colonial system to preserve law and order. So also the colonial legal system. The colonial laws are carried over and their procedures retained”.

It is necessary to identify the areas covered by the existing Labour Legislation. The Central Government enacted certain laws and states also enacted laws on variety of subjects as some subjects have been covered by Concurrent list of the constitution. The Indian Fatal Accidents Act 1855, The Trade Unions Act 1926, The Payment of Wages Act 1936, The Workmen’s Compensation Act 1923, The Indian Boilers Act 1923, The Children (Pledging of Labour) Act 1933, The Employers Liability Act 1938, The Weekly Holidays Act 1942, still hold the field. Obviously they were enacted prior to transfer of power from Great Britain.

The rest of the acts, though they were enacted after Independence, adopted the same procedures of colonial system. In this system, the drafting of all acts either Central or State, adopts a stereo typed scheme. For example

i) Short Title Extent, commencement and application

ii) Definitions

iii) Provisions dealing with the subject of the law enacted.

iv) Rule making power

v) Exemptions

vi) Penalties

vii) Delegation of Powers

viii) Power to remove difficulties

ix) Repeals and Savings

In so doing, the executive retains and reserves its power to issue notifications to give effect to certain provisions, according to their convenience and the prevailing political scenario. Again we find in these enactment’s difficulties, ambiguities, doubts incorporated giving rise to prolonged litigation. A common man and an ordinary employee in the labour field is not expected to be conversant with all the intricacies, niceties and subtleties of law but his commonsense often enables him to perceive instinctively some facets of reality that often escapes the notice of experts. This Executive tyranny is the main cause for not achieving the objects of the relevant legislation.

Social justice has been the foundation of all labour laws. While declaring that the universal and lasting peace can be established only if it is based on social justice, the General Conference of I.L.O. reaffirmed the following fundamental Principles at Philadelphia on 10.05.1944.

(a) Labour is not a commodity

(b) Freedom of expression and of association are essential to sustained progress

(c) Poverty any where constitutes a danger to prosperity every where

(d) The war against want requires to be carried on with unrelenting within each nation, and by continuous and concerted inter nation effort in which the representatives of workers and employers, enjoying equal status with those of Governments, join with them in free discussion and democratic decision with a view to the promotion of the common welfare.

The influence of the aforesaid Philadelphia Charter on our constitution can easily be traced. The constitution of India contains all the principles laid down therein:

· Recognising the labour is not commodity, it prohibits traffic in human beings and begar and other similar forms of forced labour (Article-23).

· Believing that freedom of expression and of association are essential to sustained progress, it confers on all citizens the rights to freedom of speech and expression and the right to form associations or unions. (Article-19)

Accepting the truth of the statement that poverty any where constitutes a danger to prosperity everywhere, it directs the states to make laws to promote the welfare of the people by securing and protecting as effectively as the may a social order in which justice, social, economic and political shall inform all the institutions of the national life. (Art.38).

It goes on to command that the states shall, in particular, direct their policy towards securing that the citizens, men and women equally, have the right to an adequate means of livelihood; that the ownership and control of the material resources of the community are so distributed as best to subserve the common good; that the operation of the economic system does not result in the concentration of wealth and means of production to the common detriment; that there is equal pay for equal work for both men and women, and the tender age of children are not abused and that citizens are not forced by economic necessity to enter avocations unsuited to their age or strength; and that childhood and youth are protected against exploitation and against moral and material abandonment (Art. 39)

To abolish want, it directs, that the state shall, within the limits of their economic capacity and development, make effective provision for securing the rights to work, to education and to public assistance in cases of unemployment old age, sickness and disablement, and in other cases of undeserved want (Art. 41)

Towards the same aim, it also directs that the states shall make provision for securing just and human conditions of work and for maternity relief, and that they shall endeavor to secure to all workers, work, a living wage and conditions of work ensuring a decent standard of life and full enjoyment to leisure and social and cultural opportunities (Art. 43).

These are the principles, which form a charter of rights of the workers. These are the principles which constitute by themselves industrial jurisprudence in miniature and which ought to become, therefore, the basis of industrial law everywhere.

Dr. Ambedkar said, “I am prepared to admit that directive principles have no legal force. But I am not prepared to admit that they have no sort of binding force at all. Whatsoever captures power will not be free to do what he likes with it. In the exercise of it he will have to respect these instruments of instruction, which are called Directive Principles. He cannot ignore them……..” This emphatic and unambiguous assertion has to be read with Article 37 which runs as follows: "The provisions contained in this part shall not be enforceable by any court, but the principles therein laid down nevertheless fundamental in the governance of the country and it shall be the duty of the state to apply these principles in making laws".

For giving effect to the aforesaid fundamental principles, numerous laws like Factories Act, Payment of Wages Act, Indian Trade Union Act, Minimum Wages Act, Workmen’s Compensation Act, Employees State Insurance Act, Payment of Gratuity Act, Industrial Disputes Act etc., have been enacted. The total effect of these enactment’s has been to destroy the doctrine of liassez faire, which held a sway in the world since the times of Adam Smith. It is now well recognised that it is the duty of the state to ensure proper production, distribution and consumption of wealth and regulate economy in the interest of the nation. The democratic idea of freedom has lost its nineteenth century meaning of individual liberty in the economic sphere, and has become adjusted to new conception of social duties and responsibilities. But it is rather painful that the purpose or objectives of these enactments have not been achieved to the desired extent.

In so far as the query by the National Commission on “Labour Legislation” viz., to what extent the provisions in the existing Labour Legislation helped to implement the realisation of constitutional obligations, the answer is not and can not be simple. The other aspect is to what extent the provisions helped to implement the constitutional obligations, the enumeration of the Directive Principles of State Policy relating to Employment and Workers have not been sincerely implemented by the State. The questions appear to be related to the policy to be adopted by the Central or the State government and are only to promote the New Economic Policy, Globalisation & Privatisation. This approach is not in the interests of our nation.

Any amendment to the existing Labour Law should not result in unemployment of the existing employees and reduction in employment potential. If it were unavoidable, there should be a provision for alternative employment. Provisions of Article 21 & 39(d) of the Constitution of India would be given a go bye, if the proposed amendments, to labour laws, especially with reference to security of employment, are awarded to the disadvantage of labour.

The labour management relations should be governed by collective bargaining and negotiations rather than by legislation and imposition. The relations should not be merely legalistic and static, but evolving and dynamic. It is therefore our considered opinion that the Government should initiate an immediate review of all labour legislations based on International Labour Conventions and the Constitutional obligations, taking into account:

1. The conditions of Indian Labour.

2. The stages of industrial development and

3. The existing position of trade union movement in the country.

Amongst others, the following have acted as major impediments to the achievements of these objectives.

· Multiplicity and Heterogenity of Laws, enacted based on the colonial system of Great Britain, with a defective coverage.

· Generally speaking effective and proper implementation of various provisions for these laws require an implementation and execution machinery having sufficient powers to see that the objects of the Act are achieved. Such effective machinery is inadequate. Presently even after getting favourable decisions, realising the benefit is very difficult.

· Executing machinery is toothless, slow as well as corrupt. Personnel in the machinery is not qualified and equipped. There is a tendency to shirk responsibility. Penal provisions in the relevant legislation are paltry. Breach of law only entails such persons a penalty of a meager amount, which is easily paid by the person.

· Unwillingness to submit to law, tendency to avoid obeying law, absence of faith of parties in the machinery, negative approach by the parties to the issue, tendency of the employers to gain more profits by exploiting the workers by avoiding to follow law etc. etc. and

· Failure of the implementing machinery under Labour Law has created frustration in the minds of the parties to the dispute.

Practically the existing provisions of Labour Legislation failed to serve the Labour In protecting their interests because

(i) Adjudication of claims for delayed wages, illegal deduction in wages, benefits accrued to employees by commutation are badly delayed.

It is partly due to the lack of decision making by the executive.

(ii) The awards / decisions by tribunals are not implemented by the Management

The powers of the conciliation officers are not enough.

BMS believes that the word 'productivity' is being used in a context presupposing 'labour productivity' in isolation. The productivity of the other factors to production like capital, land, etc. have also to be taken into account while assessing or calculating the productivity.

That 'discipline' originates from self, and in any organisation / establishment / industry percolates from top to bottom.

That 'work culture' is a composite phenomenon involving all constituents of any work / activity.

And any change in Labour Legislations must, instead of being directed merely towards labour, address all such other factors too.

Centre and States have enacted Laws but the constitutional obligations are not realised. For example, Right to work, means of livelihood, living wage, gender discrimination etc. etc. Full employment, however, still continues to be a mirage. The present constitutional arrangement under which labour is a concurrent subject is not satisfactory. Regarding the administration of Labour, there should be decentralisation of activities and functions of the implementation mechanism. The Central Government should administer all labour laws of all central public sector undertakings and multi-state industrial establishments, leaving the state governments to administer only those labour laws affecting establishments operating within the state.

The idea of separate legislation for different sizes of industrial sector is not only unwelcome but also opposed by BMS. We do not feel that there should be any separate labour legislation for large, medium and small-scale sector. We feel that in the same legislation a differentiation can be made considering the size of the sector. Presently the Industrial Disputes Act provides a restriction on closure, lay off, and retrenchment on the basis of number of employees employed. It also confers a right on the employer to close retrenched or lay of employees by providing for or by following certain measures which otherwise small industries are not required to follow. We do not feel that there should be any separate provision for labour legislation for public sector and private sector. Both the public and private sector shall be at par as regards the applicability and enforcement of all labour legislations.

We are in agreement that in providing amendment in legislation, the details should be avoided but we are not in agreement with giving entire power in the hands of the legislature with a power to issue proper notification. Any absolute power in any particular machinery would lead to corruption and chaos. It is therefore suggested that a Tripartite body should be formed for the purposes of a pre legislative periodical review to consider requirements of amendment to the legislations. This review should also cover the various principles evolved out of case laws. Every amendment to the legislation should be only after thorough discussions and debate in the appropriate fora where parties to the issue have to be taken into confidence. It is a matter of experience that even though the amendment is carried out by legislation, issuance of notification always delays the matter. It is therefore advisable to have a post enactment implementation clause embedded in the enactment itself to avoid delay in issuance of notification. Instead of keeping it in the hands of the appropriate government or the Government machinery in general, there should be provision in the law itself that such an amendment would be effective after completion of specified period, from the date of finalising the said amendment. That would curtain the delay in the subject matter.

The National Level Tripartite Forum on ILO standards needs to be empowered and accountable as regards the monitoring of the ratifications, implementation and enforcement of ILO instruments. This is because that though we have a track record of ratifying more ILO instruments in comparison to many developed and developing countries, ratified conventions lack legislative support and hence are neither implemented nor are enforceable by law. Many more ILO Conventions on Right of Association, Employment Promotion & Protection, Occupational Safety & Health, Working Conditions, Workers Representation, Migration on Employment etc. could also be taken up for review and ratification.

Considering the large number of Labour Laws existing in our county with passage of time, it is necessary that

(a) certain laws are required to be abolished as well as

(b) certain laws are required to be modified/ amended by reducing the number of the laws. For example, the provisions of the Industrial Disputes Act, Unfair Labour Practices Act, Employment Standing Orders, Minimum Wages and Factories Act can be brought about in a codified manner providing suitable chapter-wise amendment and clarifying the coverage part of each of the provision.

(c) There should be a uniform labour code in the country containing provisions subject wise such as Industrial Relations, Wages, Health, Safety, Environment, Social Security and Administration and repeal the existing laws which are hetrogeneous.

(Refer Annexure I - A, B, C, D, E. at the end of this chapter).

There is definiltely a need for uniformity of crucial terms like, Workman, Industry etc etc. The present definition of workman employee requires a change. In our opinion all such persons who are employed by the management, and who do not mainly hold the managerial powers should be covered under a common umbrella and be called as a workman. Wages are generally determined either by adjudication or by bipartite or tripartite negotiations. As regards the term "industry" it should include the agricultural as an industry. We do not think that any difficulty would crop up if said legislature as well as parliament make uniform provisions of law in respect of the above subject matter. A few suggestive ones have been cited in Annexure II at the end of this chapter.
To achieve the industrial harmony, a Composite Bargaining Agency / Joint Consultative Machinery should be introduced. Where there is more than one trade union in the Industry, each union should have representatives proportionate to the respective strengths of the unions. To decide the majority union in an industry the paid membership should be the criteria. There should not be elections by Secret Ballot System. In any event, a Central Law must make the procedure for determination of majority status statutory.

We are not fully satisfied with Tripartism as is prevails to date. The present system of tripartite dealings is by way of intervention by the Government. This intervention causes a delay and sometimes leads to defeat the purpose. Shifting to the Bipartite system can be fruitful where the employer as well as the unions are well orgainsed but it would not be useful where the union is small, the workers are not organised and with the minimum strength they would not be able to achieve their objectives. Therefore, there cannot be a generalisation as to whether The Tripartite or the Bipartite system is more effective in regulating labour legislations. Depending on the situation, size, strength of the workmen, it will have to be decided whether that constituent could undergo the bipartite system or tripartite system. We are of the opinion that if the Bipartite Settlement of industrial disputes becomes impossible, then the Government's role can be only in providing assistance through the judicial machinery. The Government cannot play any more role than to bring them together, agree them to refer the dispute for adjudication to a third body and, in the meantime, maintain the statusquo.

Bharatiya Mazdoor Sangh records its protest for using the words “Labour Market” in the Questionnaire. Labour is not a commodity. A Worker is the prominent partner in the process of production. What is euphemistically referred to as Labour Market Rigidity, is in fact, 'labour protection' achieved after several years of hard struggle. The BMS does not consider legislative provisions as a reason for deceleration or stagnation of employment growth or conversion of organised sector into unorganised sector. BMS advocates real growth in employment and not any deceptive growth brought about through 'hire & fire' policy, outsourcing of regular jobs, use of casual and contractual labours etc.

The words 'go slow' and 'stoppage of work' have no where been defined but what is defined is refusal to work when offered. We feel that unless 'go slow' and 'stoppage of work' are clearly defined before giving any place in the labour legislation, unnecessary disputes may arise whether such an act really constitutes 'go slow', or 'stoppage of work' or the management has intentionally not provide sufficient raw material or has not provided the raw material at all or whether the machines on which the workers are expected to work are not in proper condition or not. However, it will, be very difficult to clearly define the words 'go slow' as well as 'stoppage of work' in the labour legislation.

There cannot be generally accepted "exit policy" protecting the interests of both the management and labour as exit policy presupposes redemption of employment by giving certain benefits to the outgoing employees. We have already elaborately stated herein above, that that any policy which adds to poverty and unemployment and reduces employment potential is not acceptable to us. Therefore, the question of suggesting any change does not arise. We are against the exit policy itself. However, the abundance of hands seeking work, the absence of any New Employment Policy, refusal by the employers and/or government to guarantee alternate employment etc. etc. emphasises the need to further strengthen the legislation to protect employment.

It is true that both the managements and labour many times try to avoid legislation machinery due to delays / time taking procedure / perceived corrupt practice or otherwise / loss of men hours and productivity of labour etc. The only remedy which would result in management and workers to adopt the machinery under the Labour Legislation lies in simplified procedures, stipulated time frames, strict administrative machinery, and exemplary punishment for corruption.

We reiterate that Labour legislation is not a factor adversely affecting growth of employment. Any deceleration or stagnation in the growth of employment in the organised sector, or shift from organised to unorganised sector is not due to labour legislations. They are a result of indiscrimminate use of Western technology, as also capital intensive industries/ mega-projects where the return per unit of investment and employment generated per unit of investment are both less, in comparison to smaller projects deploying labour intensive techniques.

INFORMAL SECTOR

There is a long pending need that the workers in the Informal/Unorganised sector should have a statutory protection. In the first instance they should be brought under the definition of workman and every such worker should be provided with an Identity card certified by an authorised government official. The benefits under various labour laws applicable to those in the organised sector should be made applicable to the holder of the Identity card. Besides this a provision should be made for the constitution of “Tripartite Welfare Board” for each sector/establishment on the lines worked out by Kerala Government. These boards will be very much useful especially on enforcement angle.

CONCLUSION

The first National Commission on Labour was constituted in 1969. After 30 years the present National Commission is constituted. During this period there are numerous changes in different fields of the society. Series of Commissions and Committees have been constituted to advise the government to enact, amend and repeal the laws. For examples, a commission on the Review of Administrative Laws under the Chairmanship of Sri. P.C.JAIN; Mitra Committee was set up in October 1997 for amendments to Industrial Disputes Act. A committee of secretaries was set up to amend the existing provisions of contract labour (Regulation and abolition) act 1970 to facilitate extracting work through contract labour even in cases of perennial jobs. We have on record the conclusions and recommendations of Task Force in regard to Social Security. This being a National Commission on Labour (High Power) has to co-ordinate the reports and recommendations and the piece meal legislative process in the labour field has to be arrested till this commission releases its final recommendations.

In regard to drafting of the laws and the legislative process, scanning of the existing laws both Central and States and drafting should be entrusted to persons with legal knowledge and skills within a time frame across the tables by avoiding colonial red tapism. The language to be adopted for this exercise should be simple, unambiguous, difficulty-proof and intelligible by a common man. Further the previous references like regulations, notifications on the subject have to be carefully examined without giving scope for frequent amendments.

Even with the existing laws intact, if we attempt to develop a spirit amongst various factors of production as members of the same family, much of the purpose could be achieved. What is necessary is to attempt to change the attitude of the parties. Willingness to make the workers party in decision making is an important factor which would help in resolving several problems.

Present provisions in Chapter V B of Industrial Disputes Act, regarding closure and lay off on retrenchment are sufficient and remedies available to both the parties are sufficient. No further change is necessary in the Labour legislation.

ANNEXURE 
I- A

ON INDUSTRIAL RELATIONS

ACT
YEAR

Apprentices Act
1961

Beedi and Cigar workers (conditions of employment) Act
1966

Beedi and Cigar Workers (conditions of employment) Act
1993

Building and other constructor worker (regulation of employment) Act
1966

Cine Workers and Cine Theatre Workers (regulation of employment) Act
1987

Contract Labour (regulator and abolition) Act
1970

Dock workers (regulation of employment) Act 
1948

The Emigration Act
1983

The Employment of Manual Scavengers and Construction of Dry
1993


Latrines (Prohibition) Act.

The Industrial Disputes Act
1947

Industrial Disputes (Amendment and miscellaneous) Provisions Act
1956

Industrial Disputes (Banking companies) Decision Act
1955

Industrial Employment (standing orders) Act
1946

Inter state migrant workers (regulation of employment and conditions
1970


of service) Act

Mines Act
1952

Motor Transport Workers Act
1961

Plantation Labour Act
1961

Sales Promotion Employees (Condition to Service) Act
1976

Trade Unions Act
1926

Working Journalists and other News paper employees (conditions of
1955


Service and miscellaneous provisions) Act

Sick Industrial Companies (Special Provisions) Act
1985

Dock Workers (Regulation of employment) in applicability to 
1997


Major parts) Act

Indian Railways Act
1989

Merchant Shipping Act
1958

Merchant Shipping Amendment Act
1986

Merchant Shipping Amendment Act
1987

Coir Industry Act
1953

Indian Forest Act
1927

Cooking Coal Mines (Emergency Provisions) Act
1971

Major Port Trusts Act
1963

Navy Act
1957

Regional Rural Banks Act
1976

State Bank of India Act
1955

State Bank of Hyderabad Act
1956

ANNEXURE – I-B

On Wages

ACT
YEAR
Payment of Wages Act
1936

Minimum Wages Act
1948

Working Journalists (Fix action of rates of wages) Act
1958

Payment of Bonus Act
1965

Payment of Bonus (Second Amendment) Act
1985

Equal remuneration Act
1976

Pensions Act
1871

ANNEXURE – I-C

On Safety, Health and Work Environment

ACT
YEAR

Beedi Workers Welfare Cess Act
1976

Beedi Workers Welfare Fund Act
1976

Building and other Construction Workers Welfare Cess Act
1996

Cine Workers Welfare Cess Act
1981

Cine Workers Welfare Fund Act
1981

The personal injuries (compensation insurance) Act
1963

Weekly holidays Act
1923

Personal injuries (emergency provisions)Act
1962

Public Liabilities Insurance Act
1981

The Indian Boilers Act
1923

Dangerous Machines (Regulation) Act
1983

Dock Workers (safety, health and welfare) Act
1986

Environment (Protection) Act
1956

Indian Fatal Accidents Act
1855

Factories Act
1948

Mica Mines Labour Welfare Fund Act 
1946

The Employer’s Liability Act 
1938

Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour
1976


Welfare Cess Act

Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour
1976


Welfare Fund Act

Lime Stone and Dolemite Mines Labour Welfare Fund Act
1972

The Air (Prevention and Control of Pollution) Act
1981

The Air (Prevention and control of Pollution) Amendment Act
1987

Coal Mines Labour Welfare Fund (Repeal) Act
1986

Public Liability Insurance Act
1981

Personal Injuries (Compensation Insurance) Act
1963

Persons with disabilities (Equal opportunities) Protection Act
1996

Water (Prevention and control of pollution) Act
1974

Water (Prevention and control of pollution) Amendments Act
1977

Water (Prevention and control of pollution) Amendments Act
1988

ANNEXURE – I-D

On Social Security

ACT
YEAR

The Employees Provident Fund and Miscellaneous Provisions Act
1952

Employees State Insurance Act
1948

Employees State Insurance (Amendment) Act 
1989

Payment of Gratuity Act
1972

Payment of Gratuity (Amendment) Act
1987

Bonded Labour System (Abolition) Act
1976

Maternity Benefits Act
1961

Provident Funds Act
1925

Public Employment (requirement as to residence) Act
1957

Public Premises (Eviction of unauthorised occupation) Act
1971

Seamen’s Provident Fund Act
1966

Child Labour (Prohibition and Regulation) Act
1986

Children Pledging Labour Act 
1933

Children Act
1960

ANNEXURE – I-E

On Administration

ACT
YEAR

Labour Laws (exemption from furnishing returns and maintaining
1988


Registers by certain establishments) Act

National Environment Tribunal Act
1995

National Environment Appellate Authority Act
1997

The Central Industrial Security Force Act
1948

Collection of Statistics Act
1953

The Industrial Development (regulation) Act
1951

Employment exchanges (compulsory notification of vacancies) Act
1948

Central Industrial Security Force Act
1968

Central Labour Laws (extension of Jammu and Kashmir) Act
1970

Coal Mines (taking over of management) Act
1973

Coking Coal Mines (Nationalisation) Act
1972

Information Technology Act
2000

Indian Iron and Steel Company (taking over of management) Act
1972

Iron and Steel Companies Amalgamation Act
1952

Jute Companies (Nationalisation) Act
1980

Legal Services Authorities Act
1987

Departmental Enquiries (enforcement of attendance) Act
1972

Illegal migrants (determination by tribunals) Act 
1983

Oil and Natural Gas Commission (transfer of undertaking) Act
1993

Administrative Tribunals Act
1985

ANNEXURE II

SOME BASIC CONCEPTS / DEFINITIONS ATLABOUR ACTS FOR RATIONALISATION.


EXISTING
TO BE AMENDED AS

1.
Apprentice as per the Apprentices Act. 1961
A person who is engaged for apprenticeship training in a Designated trade in pursuance of a contact of Apprenticeship

2
(a) Workman under Sec. 2(S) of the Industrial Disputes Act 1947

(b) Worker U/s 2(1) of the Factories Act 1948

(c) Employee U/s 2(9) of the Employees Insurance Act 1948

(d) Motor Transport worker U/s 2(h) of the Motor Transport Workers Act 1961

(e) Employee U/s 2(13) of payment of Bonus Act 1965
Employee means any person employed by an employer irrespective of the nature of his avocation to do any work for wages for hire or reward and includes an ‘Out Worker’ and an agricultural worker but does not include a person.

i) Who is subject to the Army Act 1950 or the Air Force Act 1950 or the Army Act 1957

or

ii) who is employed in the Police service or a Police Officer or other employer of a person.

iii) who is employed as a Managing Director, Director, General Manager or a person incharge of an establishment and exercises substantial powers of Management.

3
Employer U/s 2(g) of the

(a) ID Act 1947

(b) occupier U/s 2(m) of the

(c) Immediate Employer U/s 2(13) and Principal employer U/s. 2(17) of the Employees State Insurance Act 1948.

(d) Motor Transport undertaking U/s 2(h) of the Motor Transport Workers Act 1961.

(e) Employer U/s 2(14) of Payment of Bonus Act 1965.

(f) Employer U/s 2(i) of the payment of Wages Act 1936.
Employer means an individual or an association of persons incorporated or otherwise irrespective of the Nature of his avocation employing an employee and includes a person engaging or employing an out worker or an agricultural worker.


EXISTING
TO BE AMENDED AS

4
“Lay Off” U/s 2(kkk) of the Industrial Disputes Act 1947
Layoff means a failure, refusal or inability of an employee on account of Shortage of fuel, power, or raw material or the accumulation of stocks or breakdown of machinery or any natural calamity or for any other reason to give employment to an employee whose name is borne on the muster rolls of his establishment and who had not been retrenched.

5
“Lock Out” U/s 2(1) of the I. D. Act 1947.
“Lock Out” means the closing of a place of Employment or the suspension of work or the refusal by an employer to continue to employ any number of employees employed by him in consequence of Labour dispute.



‘Out Worker’ means a person who is engaged, employed or contracted by any other person in the course of that other person’s activity or whom if any articles or materials are given out by another person to be made up cleaned, washed, altered, ornamented, finished, repaired, adapted or otherwise procured for sale or for the purpose of trade or business of that other person and who works in some premises not being the premises under the control of management of that other person or in a dwelling house and includes a person who is in substance so engaged, employed or contracted not withstanding that the form of the agreement between the parties is technically that of a seller or purchaser or that he is described as an independent contractor.

9
Strike U/s 2(q) of the Industrial Disputes Act 1947.
“Strike” means a total or partial Cessation of Work by the employees in any undertaking acting in combination or a concerted refusal under common understanding of employees to work or to accept work where such cessation or refusal is in consequence of a labour disputes.


EXISTING
TO BE AMENDED AS

10
(a) Wages 2(vi) of the Payment of Wages Act 1936.

(b) Wages 2(rr) of the ID Act 1947.

(c) Wages 2(h) of the Minimum Wage Act 1948.

(d) Salary or Wage U/s 2(21) of payment of Bonus Act 1965.

(e) Wages U/s 2(22) of Employees State Insurance Act 1948.
Wages means all remuneration capable of being Expressed in terms of money which would, if the terms of employment, expressed or implied were fulfilled, be payable to an employee in respect of his employment and includes.

i) such allowances (including dearness allowance) as the employee is for the time being entitled to

ii) the value of any house accommodation or of supply of light, water, medical attendance or other amenity or of any service or of any concessional supply of food grains or other articles.

iii) Any travelling concession

iv) Any commission payable on the promotion of sales or business or both, but does not include

a) any bonus

b) any contribution paid or payable by the Employee to any pension fund or provident fund or for the benefit of the employee under any law for the time being in force.

c) any gratuity payable on the termination of his service.

Chapter 9

LABOUR RESEARCH AND INFORMATION

The questionnaire contains 25 questions of study, of which, some of them are interconnected with other topics put up by the Commission. We are, however, concentrating here, only on the issue of Labour Research and Information.

This generally would include the statistics and data, regarding the situation existing in the country, of both industries and labour, in the organised as well as unorganised sector. For the purposes of planning, placement and promotion of labour, this should mainly reflect, 

availability of jobs, 

availability of skilled, semi-skilled and unskilled persons, 

socio-economic conditions of living, including the conditions of service, 

total earnings, requirements, consumption and savings, etc.

The planning, which is the foundation of labour research, would depend basically, on the availability of correct information, within a reasonable time frame. But, in a vast country like ours, with a huge population of over 100 million, with a long way to go in terms of basic education, infant nutrition, child health, safe water & sanitation, food, reproductive health, literacy, etc. where only around 30 million form the total workforce, collection of data and assimilation thereof is, in itself a very difficult job. The planning depends basically on the availability of correct information, which will also be a foundation of labour research. Once the data or the foundation of the existing situation is correctly available it would be convenient for the relevant department to arrive at the proper conclusion, as to what direction the research needs to be conducted.

In this connection the attention of the Commission is drawn to the recommendations of the First national Commission on Labour in respect of labour statistics, research and intelligence. The recommendations are summarised in as many as 16 points which deal with various factors, such as inaccuracy, unreliability owing to poor response, failure of primary agencies to send accurate reports, handling of data by untrained staff, inadequate staff, cold response from the Non-Govt. agencies, delay in publication etc.

The speed of collection of information did not keep pace with the speed of Industrial development, specifically from 1960 to 1980. We do not think tht the Labour Legislation should be the only basis for labour statistics. In fact the ideal situation would be that on the basis of the statistics and up to date data collection in respect of the existing labour situation (organised and unorganised) would be and should be the foundation of Labour Legislation and not vice-versa. If it is so done, then only the Labour legislation would keep pace with the changing circumstances and frequent occasions to review such Labour Legislation would not arise.

It is suggested that periodical survey of labour - organised, unorganised, self-employed, agriculture labour, marginal farmers - be made, preferably at an interval of 10 years. For this, an exhaustive Questionnaire, capable of obtaining information/data in regard to nature of employment, social, economic, cultural and educational standards, family background, size of family, environment etc., may be prepared in consultation with the representatives of

a) Various Ministries i.e.
Labour, Finance, HRD, Law, etc.

b) Central Trade Unions and the Regional trade unions, 

c) Employers' Organisations i.e. CII, FICII, etc.

d) Non-governmental Organisations (NGOs) working in the labour field, and

e) distinguished personalities from labour, social and economic fields, analyst and the government departments (Central & State) connected with labour legislation and welfare etc.

The statistics/data be collected with the help of agencies involved in Questionnaire formulation. The Government should make available sufficient infrastructure, funds, manpower & machinery to ensure that maximum information is obtained and wider coverage is given to the exercise. The data/statistics so collected be reviewed and updated every two years.

Mere legislating an Act would not be sufficient unless the purpose for which the Act is enacted is achieved. Hence implementation of Collection of statistics Act 1953 without educating the personnel would not only be meaningless but may also be counterproductive. Therefore along with the tightening of the governmental machinery, the branches up to Gram Panchayat level should be manned with trained personnel having the knowledge and knowing the importance of the purpose for which such data and statistics are being collected.

There is duplication of work at various levels in implementing the provisions of labour laws, because there are Central Acts and State Acts enacted with different objectives and purposes and there are different agencies/departments to administer provisions of the Acts at Central & State levels. For example, the Industrial Disputes Act, 1947 is a Central Act and The Bombay Industrial Relations Act, 1946 is an Act enacted by Maharashtra State. Though both the Acts relate to the workers, their provisions are implemented by Central/State agencies respectively. For example, ESIS Act, 1948 is enacted by Central Government but the State Governments implement ESIS Scheme. In order that the task should neither be unproductive nor duplicated, a coordinating machinery has to be established.

We suggest single Administrative Agency to deal with Central/ State Labour Laws or to ensure close co-ordination between Central and State agencies in tackling labour related matters. This will eliminate unproductive work and unnecessary duplication.

All India Consumer Price Index is currently compiled in respect of urban working class. In each state there is a different consumer price index for different regions. For eg. In Maharashtra different indices are found for zones like Mumbai, Nasik, Pune, Solapur, Aurangabad, and Nagpur. We do not understand why only the urban class is only taken into consideration, as in almost all states MIDCs have been established where the number of working class is within the zone of consideration. We therefore feel that it is necessary to consider the rural working class also and suggest the calculation of centre-wise All India Consumer Price Index with the provision of an index multiplier for conversion and arriving at the local index. We suggest that participation of all central trade unions be sought in selection of samples, selection of shops for taking samples, finalisation of Questionnaire, training to surveying staff etc.

At present statistical data are collected only in respect of work stoppages arising out of industrial disputes. Such date collected and compiled in respect of work stoppages (strikes & lock-outs) mostly consist of

a) number of work stoppages

b) number of workers involved

c) number of mandays lost

d) total wages lost in rupees

e) total production lost in rupees

In addition to this, the social strife, mismanagement, business rivalry, trade union rivalry, Bundh, Morcha, riots do not allow workers to attend to their jobs. The work stoppage arising out of this may not be direct result of industrial unrest. Besides, loss of production occurs because of power failure, inadequate supply of raw material, defects in machines, difficulties in movement of machines and raw material. The loss of production on account of these factors may not be attributed to industrial unrest.

We also suggest collection of data in respect of

a) Reasons for shifting, closure, and revival of units.

b) Extent of introduction of separation schemes, number of employees reduced, compensation package offered, 

c) Extent and impact of Contractual labour

d) On going survey on Employment generation and depletion.

There is a tendency in the country to evade/avoid implementation of various provisions of law, which are felt to be unsuitable to such persons. One of the modes in the industrial field is to create a notional division of units so as to escape the obligations imposed by various welfare schemes and other laws. Presently while considering whether there is a unity of establishment or not, various factors stated by the Honourable Apex Courts are taken into consideration. Important factors amongst them are the agency appointing the labour, the power of supervision, and the power to hold disciplinary action. Apart from these factors, nature of production and inter-dependency are also considered for deciding whether the unit is one or units are several.

By experience it is found that the management often create an environment in such a manner that the factor of inter-dependency is not proved or made difficult to prove. To circumvent this situation there should be suitable amendment to the legislation concerning the subject laying down that mere dependency of one unit on the other and not necessarily the interdependency of either on each other need be established to decide whether the unit is one or several units. This could also curb mal-practices.

While collecting and compiling data the worker's position should not be identified only by virtue of the economic aspects - income, consumption levels, expenditure pattern, saving habits, kind of job he handles or positions he holds in an enterprise or factory. This gives lop-sided picture. The social and sociological aspects must also be given due importance while evaluating the labour standard in general. The data, about his educational qualifications, size of family, his participation in social activities and urge to redress social problems in and around him, his personal habits, his desire to arrange for the education of his children, attitude towards law etc., be collected. However while collecting such data

We have already suggested that the collection of information at Gram Panchayat level would facilitate correct and exact collection of information. Separate machinery for collection of data in respect of employment, unemployment, self-employment, consumption, expenditure, savings, etc. should be created at district level. If such data is collected quarterly and that too be occasional survey or respective areas instead of sample survey it will help gathering exact information. It is not only feasible but also desirable to make available the data in regard to rural population for each State or region. In addition to collection of data on employment studies, consumption expenditure etc. we may also collect data on social, cultural and economic aspects like job migration, geographical migration, shift from ancestral occupation, etc and try to assess the reasons and impact of such incidences. The comprehensive data so collected shall enable the State/regional bodies to know the exact position of rural population and help the agencies to chalk out future target, strategies and framing operational programmes.

In the country like ours where employment avenues are limited, particularly in rural areas, and job seekers are proportionately higher, registration of names in employment exchange becomes a mere formality because most of the candidates on employment exchange register do not get employment. Besides, there is a lack of knowledge or lack of faith in government agency. The unemployed are, therefore, not enthusiastic to register their names on employment exchange. The continuation of name on employment exchange register even after getting employment occurs because the person who gets job hopes to get better employment than his present one. He, therefore, deliberately keeps his name on the employment register.

At present, information is collected from all establishments in public sector and those establishment employing 25 or more employees in private sector, under the provisions of Employment Exchange (Compulsory Notification of Vacancies) Act, 1959. The information from smaller establishments employing 10 to 24 workers in private sector is, however, collected from the employers employing less than 10 persons and agricultural and self-employed employment sector is totally excluded from the purview of data collection. Thus a vast segment of workers remains unregistered causing distortion in the Employment Market Information programme.

It is found that the information under prescribed Forms ER-1 and ER-2 is collected only from those employers whose names are borne on the employment register of Employment Market Information programme. However, the employment registers are not comprehensive and many establishments remain unidentified. It is, therefore, suggested that employment registers be updated periodically and that every employer should register his establishment with the appropriate employment exchange as a matter of obligation cast on him.

We have already suggested that the recruitment process should be decentralised to Gram Panchayat level, the district being the outer operational limit. The Employment Exchange (Compulsory Notification of Vacancies) Act 1959, should be suitably amended

a) To make the whole process of recruitment through Employment exchanges.

b) To empower the agencies established in collection of information regarding registration of unemployed persons and

c) To make it mandatory on the part of both the job seeker and the employer to note the registration number of an employed person.

This will ensure elimination of flaws in the present system namely non-registration by unemployed and continuance of registration after employment. We suggest that when a person gets a job through employment exchange, his joining duties may be made subject to a certificate from local employment exchange authority that his name has been deleted from the live employment exchange register. Care be taken to ensure that when a candidate gets a job for short tenure, his name be allowed to be re-registered at the original ranking status with a remark / entry of 'temporarily employed'.

Maintenance of data of self-employed by Employment Exchanges would be very difficult job as the methods of self-employment are various. Collection of information of self-employed would be possible only where the place of the self-employed is stationary. It would be both difficult and cumbersome if the nature of self-employment is mobile. Hence we feel that it will be difficult to consider any further steps regarding maintenance of data of self-employed by Employment Exchanges. However, machinery for mandatory registration of such self-employed persons in the country is absolutely essential. Issuance of an 'Occupation card" may be considered in case of self-employed persons.

We have advocated the decentralisation of the recruitment process to the Gram Panchayat level with district as the outermost operating limit. In case of higher levels of recruitment of specialsed/profesional/All India Merit posts like IAS, lawyers, doctors, engineers, chartered accountants, MBAs, cost accountants, tax practioners, etc. the state will be the outermost operating limit. This will not only minimise the need for larger infrastructure and restricted/ limited use of Information technology but also enhance the efficiency of labour market information system.

Within the limited infrastructure we suggest that

a) The staff in the employment exchanges needs orientation and exposure to information technology. Training facility to the staff members may be provided for to equip them to know and handle the machine in efficient fashion.

b) The existing training programme should be restructured for upgrading professional personnel or industrial personnel skills of the field staff.

c) The employment exchanges may be provided with additional accommodation for carrying out their operations such as registration, submission, vocational guidance, employment counseling and maintenance and display of vocational and employment information, meetings, discussions with the employers.

At present, research is done by Ministry of Labour, Ministry of Finance, Ministry of HRD, Law Ministry, Ministry of Health, Planning Commission to know the present position of the labour and chalk out future strategies. Though the objectives of each ministry are different for research, the data/inputs collected by them for research work are broadly the same and similar. Presently the data is not fully used because of lack of its accessibility, lack of knowledge about the availability of data, veil of secrecy, tendency on the part of various agencies not to provide data to others. If the requirements of all the ministries are compiled and exhaustive and all pervasive questionnaire is prepared and data is collected through a web-site, it will save time, eliminate duplication of work, promote efficiency and reduce cost.

There is a lack of awareness or indifference on the part of the government agencies, employers and trade unions about the importance of labour research. The government departments/ agencies, the private research agencies or NGOs do not have requisite infra structure to do research work. There is no reward or incentive available to personnel involved in research activities. There is a lack of infrastructure, funds & expertise for conducting or organising research work on labour.

It is suggested that the research agencies be equipped with the appropriate Information Technology support for research activities. The private agencies and Ngos be provided with funds, assistance and offer concessions in infrastructure facilities. In addition to this, cash incentives/awards/Puraskars be given to the people involved in research activities. The data collected/compiled and published shall help the government department, NGOs, private research agencies, sociologists, economists and experts involved in analysis and interpretation of social and economic changes in the country.

Despite the research work done by government/employers' organisations/trade unions/NGOs, with different objectives the same is far from satisfactory. The government may consider giving more importance to labour aspect in economic activities. Once the labour becomes an important factor in formulating various programs and strategies in economy, the government will need more and more data and in depth study on labour force, availability of jobs, social economic and educational standards of labour etc.

This, in turn, will prompt the universities and research organisations who have the potentials of creating consciousness about Research to be followed by financial assistance to undertake basic research on various facets of labour like:

Turnover & absenteeism, 

Migration, 

Promotion, 

Employment generation/displacement, 

Use of appropriate technology without hampering employment potential, 

Voluntary retirement schemes etc.

The universities may offer incentive to students to undertake research on labour. The private research institutions be given fund and infrastructural facilities to organise labour research. We suggest constitution of council for social science and research for cultivation and development of research mindedness amongst employers and employees. Universities and Social science institutes not being partisans can become guides and philosophers to all parties of industrial relations by undertaking research on both basic and specific practical labour problems. A State co-ordination committee comprising of representatives from Universities/Social Science Institutes/ Workers /Employers/ NGOs and Govt. should be formed in each state to undertake research on practical labour problems.

There is a wide gap between collection machinery of the labour statistics and decision-making machinery of the government. The decision-making authorities pay scant attention to the results of the research, and take decisions under other compulsions national or international which results in the fall out of gross unemployment and reduction of potentiality of employment, and creates a situation faced by our country today.

PRESS AND MEDIA

The trade unions use circulars, journals and news bulletins for communication with their members. Conferences, study classes, seminars, posters, press release, gate meetings, processions, demonstrations etc. are also used by trade unions to give publicity to their demands and inform the workers/people about the demands raised by the unions. A few trade unions run their own periodicals but their circulation is confined to a section of staff members. 

The employers' organisations generally publish their say and view points on industrial disputes in the newspapers through advertisements or by holding press conference at different centers.

In the earlier days, press did not take cognisance of issues connected with the labour. However, the situation is changing. The press is taking more interest in labour matters. There is a marked increase in the coverage of labour news and some newspapers regularly carry labour column. Regional papers are generally more liberal in the coverage of labour news. A few economic dailies like Economic Times and Financial Express do give adequate publicity to matters relating to labour issues.

But even then labour disputes and problems do not receive adequate publicity in the columns of newspapers. The publicity, when given, generally pertains to strike, hunger strike, damage caused to public property etc. It is so, because according to the present social standards, sensational incidents constitute news. Thus, industrial harmony and constructive achievement made by the workers do not find a place in the newspapers but strikes do get.

Education of the people in general and the workers in particular in industrial matters is not accepted by the Indian Press as one of its objectives. Hence, its efforts to cater to public taste, instead of attempting to mould it. So long the paper is run only on commercial lines, there is no chance of research activities and constructive industrial achievements finding their way into the columns of newspapers. What is desired is the reorientation of approach and attitude of the Press. Under the present circumstances the press can neither educate the public on labour matters nor can it shape its decisions on industrial disputes and play any effective role in helping, or hindering the promotion of just and good industrial relations. The remedy lies in building up labour press on the initiative of workers themselves.

It is suggested that government dedicate an exclusive labour channel or allot special time on TV exclusive for labour matters. Eminent labour leaders could be invited to speak on developments in labour field. The efforts should be made for reorientation of the approach and attitude of press towards labour. The trade unions, social organisations and NGOs may be encouraged by the government to formulate special curriculum to educate people/workers on labour matters. The universities should give special incentives or awards to the students for pursuing studies on labour laws, labour disputes or negotiating skills etc. The trade unions may be given special facilities to send their representatives for workshops, seminars, study tours organised by the government agencies and non- governmental organisations. The government may also request the newspapers to publish news items regularly on the happenings in the labour field.
* * * * * * * * * * * * * * * * * * *
Chapter 10

ECONOMIC REFORMS AND SOCIAL SAFETY NETS

After the economic crisis of the mid-60s, India’s development strategy, allegedly designed to foster a self-reliant development under the leadership of the State, was given a gradual go-bye due to the changing requirements within the economy and also the changing international economic situation. Government policy has, since then shifted, from that of planning and control of economic activities and restructuring of agrarian relations, to that of providing incentives of various kinds to the rural rich and to the employers in the private sector for more investment.

This shift in policy, instead of tiding over the economic crisis through increased production and productivity both in agriculture and industry, resulted in “structural retrogression” in the economy, with both agriculture and industry becoming patently elite-oriented. This trend which was set in motion after the mid-60s, was strengthened in the 70s and further encouraged in the 80s before embarking upon the New Economic Policies (NEP). During late eighties, the New Economic Reforms were thought of with an intention to liberalise and globalise the Indian Economy. This was followed by the New Industrial Policy during 1991 in the face of foreign exchange crisis.

The New Industrial Policy (NIP) announced by the GOI on July 24th, 1991 was introduced at the initiative and direction of IMF and World Bank. The NIP was therefore guided by their structural adjustment programmes, which amongst others included:

1) Short-term stabilisation policy like

a) correcting the Imbalance in Balance of Payment (BOP) through devaluation of the Rupee

b) Improving the macro economic balance through curtailment of government’s expenditure

c) Establising monetary liquidity and market liberalisation by eliminating subsidies, price controls etc.

2) Long term economic reforms like

a) liberalising the trade

b) eliminating protective tariff barriers

c) privtisation of financial institutions

d) rationalising the tax system

e) privatising social programmes etc.

These New Economic Reforms were resorted to when Soviet Union was disintegrating. The hitherto protected closed Indian economy under the erstwhile Mahalanobis model was switched over to the American model and hence the sudden need to open up the Indian Economy was felt. The Government accordingly initiated several drastic measures to liberalise the economy and to allow market forces a free hand to regulate the economy.

As a genuine responsible Trade Union, BMS is always open to new and progressive ideas that are for the betterment of the society and progress of the nation. But unfortunately, these New Economic Reforms, instead of being suggestions of our own experts in their respective fields, necessitated by the needs of our economy, were under the dictates of the International Monetary Authorities and hence we wish to be cautious.

Given the diversity of socio-techno-politico-economic interests, the perceptions about 'what works' and 'what does not work' in terms of a set of policy measures vary across countries within a region. Therefore the policy should be country and context specific. There cannot be a panacea for economic problems. Experience of countries around us has already proved that any country, which has attempted to implement these so-called reforms in a straight jacket manner, has failed miserably. Because each country has its own problems and depending on its own inherent strengths and weaknesses has to adopt, adapt, or reject these imported economic solutions and/or evolve its own indegenous solutions.

A country is said to progress when the standard of living of the poorest of the poor is elevated. But most unfortunately, in our country, after the second phase of these New Economic Reforms and Structural Changes, the number of people living below poverty line, has, instead of decreasing, actually gone up.

The IMF and World Bank had also proposed that the government should announce the ‘Exit Policy' as a part of the new policy package. The World Bank has provided $ 500 million dollars as National Renewal Fund, part of which would be used to compensate affected workers.

One can imagine the ramifications and the social cost involved, for a country like ours, where despite express provision for RIGHT TO WORK in the Constitution of India, the unemployment figures are constantly on the rise. Added to these will be the employed people sent out by these so called VRS (In fact there are several instances where these are actually Compulsory Retirement Schemes), closures and industrial sickness etc, etc.

However, ritualistically, GOI’s statement on NIP, state that, “the Government will fully protect the interests of labour, enhance their welfare and equip them in all respect to deal with the inevitability of technological changes”. The then Union Minister of State for Labour Mr. P.A.Sangma declared that ‘it is the belief of the government that no small section of society can corner the gains of growth leaving workers to bear its pain. Labour will be made an equal partner in progress and prosperity.” The Ramanujam Committee 1991, had also made recommendations that, “ If there is any surplus labour for any reasons, such surplus labour shall be absorbed in other plants under the same management, on jobs of similar nature without any reduction in emoluments, either by operating additional shifts or 7 days working, expansion of plant’s capacity etc.”

On 3rd February 1992 GOI announced the establishment of a National Renewal Fund (NRF) as a safety net for workers affected by the industrial restructuring arising out of the New Industrial Policy aimed at technological upgradation and modernisation of the Indian industry.

As per the notification the objectives of the NRF are:

a) to provide fund for assistance to cover the costs of retraining and redeployment of workers, 

b) to provide funds for employment generation schemes, both in the organised and unorganised sectors, and

c) to provide funds, where necessary, for compensation to employees, both in public and private sectors, affected by restructuring or closure of industrial units.

The National Renewal Fund unfortunately is not as tall in its conduct as its objectives. The consumptive nature of the expenses has by far left behind, its investive nature of expenses. It is mainly used for VRS and seldom for retraining or redeploying the worker in different vocations and certainly not for employment generation in organised and unorganised sectors.

In the first year of establishment, GOI made a budgetary allocation of Rs.200 crores. This was to have been supplemented by the States. However no state government made any contribution. Under the situation the central Government had to provide the total expenditure on NRF which during 1992-93 was Rs.830 crores. It will be relevant to mention here that almost the entire sum allocated to NRF during 1992-93 was spent for VRS payments.

As a natural offshoot of liberalisation, privatisation, and globalisation (LPG), the employers' emphasis have turned to profit at any cost. There is cutthroat competition, and corporate ethics is given a silent burial. There are talks about debundling, downsizing (now right sizing), deunionisation, mergers, and amalgamations, with voluntary retirement schemes (VRS) being offered to reduce workers from establishments. In the new economic situation, the government also talks of modifying the existing labour laws in order to help the employers to use labour more flexibly, more particularly the provisions relating to closure, retrenchment, and lay-off, as also engaging casual and contract labour. Our apprehensions are further strengthened when companies out- source or vend out jobs at the cost of existing employees.

Several studies point to the negative impact of structural adjustment on employment and real wages. The job losses and falling real wages are causing serious concern. Money wages are stagnant for the fortunate, while for the others they are also declining. The real wage, however, because of the high rate of inflation is also falling substantially. Subcontracting, farming out of jobs, use of cheap contract labour, and similar other cost reduction methods are also being resorted to by the employers, both in the private and public sectors. There is also a marked shift from job security to income security. This will prove to be hazardous for a country like India.

It is just a dream that liberalization will be without social cost. The process of job losses, reduction in manpower, especially in the organised sector had started in late 70s. It increased in 80s but in the early 90s, it was rampant. To achieve this the managements developed various strategies. But the main strategy was introduction of capital intensive Western technology, thus preparing the grounds for downsizing by declaring the labour as either surplus or redundant. However in the restrictive legal provisions employers found if difficult to remove labour force and therefore are attempting to circumvent this hurdle through the shortcut method of Voluntary retirement schemes

According to 1991 census figures the work force, consisting of 314.79 million account for approximately 37.3% of India’s total population. According to World Labour Report, 1992, 71%, 13%, & 16% of the total working population were employed in the agricultural, industrial and service sectors. Increased use of capital intensive techniques in the agriculture sector will be displacing the rural labour, who for survival will resort to migrating to the urban centers where the dual policies of casual and contract labour will be depriving them of a steady income.

Hence we are opposed to this blind following of the West, without evolving our own indigenous policies to overcome the problems. In fact we are afraid that not only are we directionless at the present, in so far as the NEW ECONOMIC REFORMS are concerned, but are also going ahead at breakneck speed regardless of the devastating impact they will have on posterity.

Unless there is a clear debate on the New Economic Reforms, its utility and adverse impacts etc. any suggestion for social safety nets will not serve the purpose.

PART II

UNORGANISED LABOUR
INTRODUCTION

The population in our country has already crossed the figure of 100 crores. Out of this about 32 crores form the toiling mass. Of these 32 crores hardly four or five crores are organised and protected. The rest i.e. over 25 crores are "unorganised sector" unprotected labour. In view of the alarming labour situation, it is necessary that a survey be conducted to assess the exact magnitude of this sector, in the country.

The Second National Labour Commission has given importance to this fact and has reserved one full part for the Unorganised Sector Labour. Bharatiya Mazdoor Sangh is happy to note this. Our organisation feels that the "unorganised sector" worker be recognised as a worker and benefits that are available to the workers of other sectors also reach them.

Unorganised labour is called by different names in different parts in our country. The National Commission on Labour in India (1969) incorporated the following types of labour in the unorganised labour:

Contract labour, quarry labour, domestic labour, construction labour, agricultural labour, bonded labour, casual labour, workers from small-scale industries handloom and power-loom workers. Beedi and cigar workers, sweepers and scavengers, workers from tanneries, tribal labour, employees in shops and commercial establishment and other unprotected workers.

The Constitution of India inter-alia provides to all the citizens of the country justice, social economic and political, liberty of thought and expression, and equality of status and of opportunity irrespective of their age, caste, creed, status, religion, race, sex and nature of their work. Yet the gap which exists between the organised and unorganised labourers in our country is very wide.

PLANNING COMMISSION AND INDIAN POVERTY :

Even five decades after independence, The Right to work' has not been expressly enshrined in the Fundamental Rights guaranteed by the Constitution. The talk of 'unemployment dole' would therefore appear to be unrealistic and impractical under the present situation.

The Planning Commission has admitted that hundreds of thousands of crores have been spent on poverty alleviation and still about 300 million people subsist in abysmal poverty. This indicates that in India poverty and planning process are advancing simultaneously.

Under the present Constitutional set-up anything and everything could be achieved through legal measures or administrative machinery, the awakening of the national consciousness was not a condition precedent to it, and that the National Will could be conveniently replaced by Administrative Will. Of late the people have understood the disadvantages of adminstrative red-tapism. That is why, they demanded a public distribution system for food-grains or other essential commodities, such as cloth, edible oil, sugar, fish, kerosene, fuel etc. should be placed under the supervision of the people's committees, so as to ensure steady supply of these commodities with proper quality and at cheaper rates. They experienced that the various controls were neither judiciously planned nor efficiently administered.

To be sure, some problems confronting our society are more social than economic in character. We have not yet formulated National Social Policy. The data, the statistics required are also not available. Adequate attention has not been paid to special category-wise problems of bonded-labour, de-notified ex-criminal tribes and other nomadic and semi-nomadic tribes, the prostitutes, the eunuchs, beggars, child labour and children kidnapped, maimed and used by professional goondas for begging. Special efforts will have to be made to bring the so far backward areas and sections of population at par with the rest of the country, so that they may be able to function as equal partners in the process of the formulation and execution of the national plans. The planning should be evolved from below and not imposed from above. Then alone the primary units of all socio-economic organisations would effectively contribute to the process of planned development.

So far as the meaning of unorganised labour is concerned neither exhaustive definition has been given in this regard nor it is possible because of various reasons. However, to understand the true meaning of unorganised labour system in its true perspective it is necessary to throw light on its meaning, origin and evolution through historical and legislative developments.

It is very difficult to define unorganised sector since unorganised category in one State or place may be well organised and legally protected in another place. Only in a broader sense we can attempt to define it. Or we can generally say that "those categories of employment which are not in the organised sector or not specifically excluded can be considered as included in the unorganised sector".

Convention 141 of ILO of 1975 on right to organise rural workers, said that 'the term rural workers means any person engaged in agriculture, handicrafts or a related occupation in a rural area, whether as a wage earner or, subject to the provisions of paragraph 2 of this Article, as a self-employed person such as a tenant, sharecropper or small owner-occupier'. This Convention applies only to those tenants, sharecroppers or small owner-occupiers who derive their main income from agriculture, who work in the land themselves, with the help of their family or with the help of occasional outside labour and who do not

(a) permanently employ workers; or

(b) employ a substantial number of seasonal workers; or

(c) (c) have any land cultivated by sharecroppers or tenants.

DEFINITIONS OF TERMS

The guiding principles of our Constitution talks of providing work to every one. It means right to work. Thus, every person who puts, or wishes to put his time, energy or any of his/her physical, mental or intellectual capacities for livelihood be termed 'worker'. When every such person (worker) gets full time work, giving him/her wages for a livelihood he/she can be said to be employed and this situation can be termed as "employment".

If a worker gets a job for less than 8 hours a day, and less than six days a week, OR gets a job only for a particular period or season the state is that of underemployment.

When a worker does not get any job, the state of unemployment is there.

Where a worker gets job temporarily without recurrence that state is that of casual work.

WHO THEY ARE

BONDED LABOUR:

In rural sector people get work as bonded labour. Bonded Labour gets something in kind or lumpsum money in return but is exploited for a very long span of time without wages.

CHILD LABOUR:

We find that today a large number of children work in agriculture, on handlooms and power-looms, in food industry, in Beedi industry, in small rubber and plastic factories. Injari (Golden embroidery) work, in domestic service, in garages and so on. To add to all these there are self-employed children working as shoe-shine boys, as vendors, as ear-cleaners etc. Small children are also used as carriers in the trade of liquor and other narcotic drugs. Therefore, we can say that such types of industries are unorganised industries, hence children working in these factories can be called as unorganised labour".

Children working in the unorganised sector of the Textile Industry, usually help in various operations connected with weaving of cloth. The work place often is a small dingy room, which serves as both, the home of the family and the workshop. Hereagain the employment is not steady and payments are paltry. Because of the uncertainties of work the children cannot attend any school.

Hotel industry employs a large number of children. Often these children are brought by the Hotel owner from his own native town and hence, stay in the hotel premises but the hotel owner carries no responsibility for him. They work for 12 to 14 hours a day, often even more, in return for meagre wages of Rs. 30 or Rs. 40 per month and food. If there are any breakages, they are recovered from the child's wages. Many a time the parents owe some debt to the hotel owner and the child pays off the debt by his work.

HOME BASED WORKERS:

Home based Workers are those who are otherwise unemployed, intending to work but not absorbed by the organised sector with skills limited to certain jobs which have economic value. The issues and problems of such workers are complicated, because of there being no direct employer-employee relationship between the home worker and the person or organisation for whom he works - the relationship being of a loose, contractual and tenuous nature. The home worker has thus economic dependence on the person for whom he works but the latter carries no responsibility for him. At present the most important home based industries in India are beedi making, garment making and handicrafts.

DOMESTIC WORKERS:

Domestic workers are also one of the form of unorganised labour. These workers have to do work day and night for their employers at their residence. The scholars who concern themselves with human rights and labour issues sometimes overlook this category of workers. Domestic are amongst group of workers who are most exploited by their employers and least protected by the laws.

UNPROTECTED LABOUR:

VISHWAKARMA SECTOR (Unidentified Unorganised Unprotected labour)

All the self-employed toiling people are Vishwakarma Sector Labour.They are having their own investment etc. required for their vocation and have no employer employee relationship with anybody. Even an entire family is engaged in papad making, masala making etc. etc.

Miscellaneous, indigenous, multi-job workers like

mechanics with petty bicycle repairs, 

roadside puncture repairs, 

shoe-shine boys, 

electricians, 

plumbers, 

masons, 

painters, 

carpenters, 

wood polishers, 

Vendors (including street vendors), 

Hawkers, 

Rag/Scrap Pickers, 

Village artisans, 

Toddy Collectors & Vendors

It is necessary that these workers are identified and listed first. Thus they are

· UNORGANISED SECTOR LABOUR (rural)

Agriculture Labour

Fishermen

Sharecroppers

Health Workers

Head Load Workers

Sugarcane Cutters

Forest Based Workers

Road Construction Workers

Cashew Workers

Primary Health Workers

Malaria Workers

Bal Tai

Anganwadi Mahila Workers

· UNORGANISED SECTOR LABOUR (Urban)

Construction Workers

Beedi Workers

Brick Workers

Safai Workers

Domestic Workers

Home based Workers

Hotel Workers

Home Industry Workers

Recruitment

a) Recruitment of both permanent and seasonal labour locally is done by agriculturists from the available people in the locality and that also at lower wages. That is why a large number of women workers are engaged in agricultural works. In Kerala some times labourers are not available readily for agriculture works, as many of them tend to migrate to other works because agriculture work has lost its charm for them.

b) Land/small business/enterprise owners employ skilled, semi-skilled and unskilled workers according to availability of cheap labour on fewer wages. Unskilled workers are paid the least. For availability local people are sought at first. Other factors of employers and particularly employees like caste, creed, religion, language, domicile, customs, and traditions, socio-economic profile etc. play a second role only. In many places people of the locality organise and claim regionalism.

c) Migrant labourers are recruited for both agricultural and non-agricultural work when regular labourers from the locality are not readily available or when migrant workers are available on lower wages. There may not be any systematic agencies or contractors to supply them.

d) Recruitment arrangements are unsatisfactory for the workers especially when they are unorganised because that may be at the cost of their reduced service and wage conditions.

PROBLEMS OF UNORGANISED WORKERS

Unorganised labour is facing serious problems in both rural and urban sector. It is not by choice that these people have undertaken the vocation they are engaged in. It is a matter of compulsion that they have to do so.

The Main problems of unorganised workers can be listed thus:

1. Unorganised workers are denied their rights in general where ever placed and in whatever position they work.

2. They get migrated to other places where they get work but face difficulties of shelter etc.
3. They are isolated and scattered and do not even have the social ties to feel secure.

4. They are not trained formally or systematically for the job, but somehow manage to do it because of opportunities to be in the vicinity of sites where such job is done.

5. Even then, the basic cause of concern here is the non-availability of a continuous job all year long, not to speak of other aspects.

6. Unorganised workers are deprived of Medical facilities.
7. Unorganised workers are not provided the basic amenities of Life like Environment, Health, and Safety.

8. They are not allowed to exercise their right to work.

9. They are deprived of employment.

10. They are deprived of their status.

11. They are not paid wages and remuneration in accordance with spirit of law.

12. They can not raise their voice for demanding a decent living.

13. They can not demand equal pay for equal work.

14. They are denied basic facilities such as rest, education, recreation and amusement, sports, social protection, leisure, reasonable working hours and periodic holidays with pay.

15. They are not getting minimum wages..

16. They are not allowed to avail social security, dignity and respect.

17. They are suffering as a result of non-implementation of social security legislations.

18. They are living in an atmosphere, which is not conducive to their health.

19. They are not allowed to avail even three times food in a day.

20. There is uncertainity about the work they have to do.

THE WELFARE AND PROTECTIVE SAFEGUARDS

The list of unorganised sector is a very long one. They are unprotected workers, in the sense that not even all the workers are identified yet, and hence do not get the protection of several legislative provisions. Thus, 

1. Bidi and Cigar workers (condition of Employment) Act 1966.

2. The contract labour (Regulation & Abolition) Act 1970.

3. The Maternity Benefit Act, 1961:

4. The Workmen's Compensation Act, 1923.

5. The Mines Act 1952.

6. The Employees State Insurance Act, 1948.

7. Child labour (Prohibition & Regulation) Act, 1986.

8. Equal Remuneration Act 1976

9. Protective Safeguards to unorganised workers under Factories Act, 1948.

10. Protection of Forced by Indian Penal Code, 1860.

11. The Inter-state Migrant Workmen (regulation of employment and condition of service) Act, 1979.

12. Bonded labour system (Abolition) Act, 1976.

13. Agriculture Workers Act, 1987.

14. Legislative Protection of Domestic Workers.

15. Minimum Wages Act, 1948.

16. Kerala Agricultural workers Act, 1974.

17. The Construction Workers (Condition & Regulation) Act, 1996.

18. Construction Workers Welfare Cess Act, 1998.

19. The Bidi & Cigar Workers Welfare Cess Act, 1976.

20. The Kerala State Construction Workers (condition & regulation) Act, 1974.

21. The Plantation Act 1951

22. Kerala Head Load Workers (Regulation of Employment and Welfare)Scheme, 1983

23. .Kerala Head Load Workers Welfare Fund (Appointment of Officers and Staff) Rule, 1986.

24. Kerala Motor Transport Workers Welfare Fund Scheme, 1985.

25. Kerala Toddy Workers' Welfare Fund Scheme, 1969.

26. Kerala Agricultural Workers Pension Scheme, 1982.

27. Kerala Agricultural Workers Provident Fund Scheme, 1975.

28. Kerala Labour Welfare Fund Act, 1975.

29. The Kerala Plantation Workers Welfare Scheme, 1981.

30. The Kerala Kashew Workers Welfare Scheme, 1981.

31. Coconut, Palmysa and Arccanut Tree Climbers Welfare Scheme, 1980. Etc.
are all there, but fail to cover, all the workers in the unorganised sector..

The main problem is that the benefits of these enactments do not reach the needy. Some reasons are

1. Such Acts are not made applicable to all sections of unorganised sectors. For example Minimum Wages are not notified in majority of unorganised sector.

2. Only a negligible part of the sizable working force are aware of the benefits under such Acts. For example there are about 3 lakhs labourers working in rubber plantations. But only about 10000 of them are benefited by the welfare schemes formulated by the Rubber Board.

3. Employers think violation of such Acts means profit to them. For example even in organised sectors like Textile mills in Tamil Nadu more than 70% workers are contract labourers where regular workers should be employed. So the tragic plight of unorganised workers can be guessed.
4. Implementation of these Acts is also a very big problem for want of adequate Government machinery.

5. Lastly, trade unions have not been able to look after these workers to the extent necessary through these protective measures.

GOVERNMENT SCHEMES / PROGRAMMES FOR RURAL DEVELOPMENT.
The Central Govt. has programmes and State Govt. have schemes. The Central Govt. programmes have no funding and are managed through public sector banks, while state govt. run their schemes through various NGOs. Eg:

Community Development Programme.

Integral RuralDevelopmentProgramme'

National Rural Employment Programme

Employment Guarantee Scheme.

However, Progammes and Schemes are not sufficient to cover the unemployed people.

IS THERE A WAY OUT ?

How can we retrieve the situation? How can we give every one a right to gainful, productive work, which does not make him or her dependent on public programme? A just and democratic society must give the people the right to work. This is nothing else but the right to be a useful, participative and equal member of society living by one's labour rather than on mercy and doles.

We have the resources — physical financial and organisational - for the task. We save more than one rupee out of every five Rupees we earn. We invest over a rupee out of every four rupees we earn. We produce a lot of steel, metals, machinery. We produce enough food to meet the demand from the newly employed persons. We have a large number of public and private sector managers, engineers, technicians, Accountants, planners, India is the third largest in the world in trained and skilled manpower. Then, what is missing? What stands between us and employment for everyone? Perhaps, basically two things.

One, our distribution of income wealth, social political and economic power is such that we produce goods which have a low employment potential. We use methods of production suitable for countries where enough labour is not available. We devote excessive amount of investment, energy technical and managerial resources for the needs of a few. The vast human resource available and which keeps growing is not being harnessed.

Second, the unemployed, ineffectively employed and the poor are too poor, too unorganised and too docile to assert their right to work and human dignity. Will they remain so forever?

Now the debate over the Right to work is at a crucial stage. There are differences of opinion on whether a poor country could afford to recognise the people's Right to work.

Decentralised planning is to be introduced. Fifty percent of the money of the plans should be spent on rural areas. This too is expected to create work and income for the rural poor. Small and cottage industries, especially in backward areas and small towns, are to be encouraged. These steps are not entirely new, except that greater role is promised for them. It is a long, hard road but the right one. Large industries producing luxuries for the few, and with large profit margins but less employment potential, take away a lot of our resources, of our savings, foreign exchange, raw materials and entrepreneurship. But such resources require to be diverted from fewer jobs creating industries to strong programme, which can make the Right to Work realisable and meaningful. Some estimates claim that Rs. 9, 000 crore will be needed to give a modest shape to Right to work programmes. The policies from the Eight Plan with emphasis on full employment will have to move firmly in such directions.

Role of rural workers in economic and social development and in the benefits resulting therefrom, Convention 141 of ILO on right to organise rural workers says "...particularly in developing countries there is massive under-utilisation of land and labour...land reform is in many developing countries is an essential factor in the improvement of the conditions of work and life of rural workers and that organisations of such workers should accordingly co-operate and participate actively in the implementation of such reform...achieving a better distribution of the national income..."

On the right of organisation of rural workers the Convention said- rural workers are to be given every encouragement to develop free and viable organisations capable of protecting and furthering the interests of their members...rural workers' organisations shall be independent and voluntary in character and shall remain free from all interference, coercion or repression...The law of the land shall not be such as to impair, nor shall it be so applied as to impair, the above guarantee of right to organise..."

These people find an employment for themselves for livelihood, no doubt, but simultaneously are also assisting the society and government in not only keeping the environment clean but also add to the national exchequer both by removing the unwanted and by enabling the recycling of useable items. Eg: Imagine the amount of transportation that would have been incurred to remove the tonnes of garbage collected in a city like Mumbai, Delhi, Kolkata, Chennai etc.

Thanks to the rag pickers, who collect, sort, and reach the useable items at the appropriate places for recycling. The same is the case with domestic servants, and street vendors (commonly known as Pheriwalas).These people who are thus no way inferior to any other citizen in the matter of nation building, surely deserve a better treatment from the society and government.

Such and other unorganised sector requires not only identification of the employment which come under it, but a proper recognition by the society and government, who should come out with schemes to help them in their bread and butter venture, together with an umbrella legislation comprising all aspects of basic facilities for them.

SUGGESTIONS

1. Registration

It is essential that all these unorganised workers get themselves registered, giving details of vocation. This registration should be local and through Gram Sachivalayas (recently formed in Maharashtra). The Sachivalayas, who will be responsible for this registration, can form panels of such workers and allot work as per requirement.

Recognition as a worker: Survey/Census and Identity Card

Most workers in the unorganised sector are not recognised as workers and so they have no identity. Also, in most surveys they are not counted and so their reality is not reflected in the policies or the laws. The first objective of recognition of these workers can only be achieved if they are included in official surveys. These can be done every five years, either by the NSS or by the labour department (Note: in 1999 the NSS conducted an informal sector survey as part of its regular labour force survey. This can be made a regular feature).

In order to achieve recognition as a worker each person who is actually working (see above definition of work), should be given an official identity card. At present there are many types of identity cards, which are given. These include cards issued by employers, Cards issued by EPF, cards issued by Welfare Funds, cards issued by Trade unions or co- operatives, cards issued by municipal authorities etc. The identity card gives the worker a definite legal identity.

Often a question raised is that the sheer magnitude of numbers in India would make the identification of workers impossible. However, in a country where voters lists are prepared of every adult over the age of 18 years and ration cards are issued for every family, listing all family members, and a census covering 100 crore people is conducted every ten years, it should not be too formidable a task to identify the worker.

One issue to be tackled in the identity cards is to record the multiple activities of the workers.

2. Labour Boards for Unprotected.

Once the practice of registration begins, some sort of data collection will be possible and these Labour Boards can be formed on the lines of Mathadi (Head Load) Workers in Maharashtra. Such Labour Boards will be helpful in securing definite work and wages.

On the model of the "Maharashtra Mathadi, Hamal and other manual Workers" (Regulation of Employment and Welfare) Bill, 1968, Special State legislations be enacted for unprotected labour, such as, Fishermen; Saltpan Workers; Mathadis; hamals; Lokhandi Jatha Workers; Casual, piece-rated workers under Mukadams, Tolaiwalas, etc., employed in Iron and Steel markets or shops; cloth and Cotton markets or shops, docks, grocery markets or shops. General Markets and Factories establishments; railway yards and goods sheds, public transport vehicles, godowns, vegetable markets, etc., in connection with loading, unloading, stacking, carrying, weighing, measuring, or such other works including work preparatory or incidental to such operations.

3. Health Care Security Schemes

Health Care Security Schemes should be there for these workers and the same should be provided by the local self-govt.* State govt.

4. SOCIAL SECURITY

To remove the lacunae in the existing laws and schemes governing social security, in keeping with the suggestion made by the trade unions; to enact laws providing for Gratuity and Pension; and to link all these benefits with index number.

Social Security. is a must for workers in the unorganised sector. It should include

Social insurance covering healthcare, childcare and old age and housing.

The various ways of reaching social security to the unorganised sector has been extensively discussed, and is also being now further explored by the Group on Social Security. Basically there are two approaches:

1. 
Social security linked to citizenship-- i.e. every person regardless of whether they are a worker or not receives the benefit of social security.

2. Work-linked social security.

· It needs to be, discussed as to what securities should be work-linked and which securities are citizenship based.

· In the case of work linked securities various types of mechanisms are being suggested:

--- Welfare funds

--- Extending the benefits of EPF

--- Insurance schemes
To introduce unemployment insurance scheme for the unemployed above 18 years of age. and Adequate Hazard Risk Cover Insurance Schemes should be made available to these unorganised workers.

To recognise the fact that the three schemes of provident fund, gratuity and pension have three different purposes and, therefore, all the three benefits be conferred on a worker simultaneously.

To evolve an integrated social security scheme including provident fund; gratuity; pension; compensation for employment injury, retrenchment, lay-off and closure benefits, pertaining to maternity, sickness, extended sickness, disablement, widowhood, funeral, medical benefit; benefit to the family, i.e. children of a worker deceased in natural course or on account of natural calamity; insurance against occupational risk and hazards, etc.

To set up a tripatite body on the national level for proper implementation and supervision of such schemes.

5. WOMEN WORKERS
Selection of types of jobs (in non-agricultural sector) for which women have special aptitude;

Vocational and technological guidance and training to women workers; Their progressive absorption in semi-skilled and skilled categories; A more national distribution of female labour force so as to reduce competition between men and women;

Strict enforcement of statutory provisions relating to women workers; Equal pay for equal work.

6. WORKING HOUSEWIVES:

On the basis of the recent empirical study conducted by the Shri Ram Centre for Industrial Relations, to devise the ways and means of

(i) eliminating conflict between the professional role of the housewife and her responsibilities in the family;

(ii) reconciling the different expectations from her professional and domestic duties, particularly towards children and husband;

(iii) minimising her job-dissatisfaction; and

(iv) overcoming generally the "five dimensions of stress" revealed by the study.

Recognition by employers of the fact that working housewives constitute a special employment group and necessary adjustments regarding their working hours, work schedules, facilities for housing and transport, etc.

Suitable extension of and qualitative improvement in child-care-services, such as, nurseries, shishu-sadans' kindergartens and boarding schools or extended school days.
7. VANAVASI LABOUR:

a) Eradication of anti-social systems, such as 'Gothi', 'Palemodi' etc.

b) Distributionof surplus land.

c) Debt Relief Measures.

d) Protection of the Minimum Wages Act. Priority in forest services, i.e. forest guards, watchmen etc.

e) Bringing private forest areas at par with Govt. forest areas for the purposes of concessions.

f) Preservation and restoration of their traditional rights in the forest areas.

g) Introduction of and encouragement to forest-based industries. Protection of forest labour cooperatives from the conspiracy of contractors and conservators.

h) Encouragement to the formation of cooperative Corporation for managing the forest labour societies.

i) Simplification of the cooperative Laws, Rules and Regulations.

j) Organisation of the cooperative Training Classes.

k) Immediate rehabilitation of vanavasi displaced in the name of development.

l) Setting up of machinery at the Central and the State levels to follow up strictly and implement the already accepted recommendations and

m) Their progressive integration with the general society.

8. Active participation of NGOs and Central trade Unions should be encouraged for the management of such welfare schemes that are so made available to the workers.

9. As stated above, unorganised sector requires identification of the employment which come under it, and an umbrella legislation comprising all aspects for them. There shall be specific enforcing agencies like local bodies, labour officials, local advisory bodies including workers representatives etc.

10. A central umbrella legislation is absolutely necessary for ensuing not only minimum but also optimum level of protection to the unorganised sector workers. The essential components of the legislation shall be provisions for wages, service conditions, dispute redressal, enforcing agencies etc.

11. Women and children find a source of employment in large scale in unorganised sector. Many such employments are almost home based. Women suffer from low wages and other atrocities which can be prevented by appropriate legislation and enforcing agencies in association with women organisations. Child labour can be prevented by compulsory education up to at least 14 years, appropriate legislation and enforcing agencies associated with voluntary organisations. Special steps for the improvement of health facilities, water supply and sanitation, nutrition, education and shelter for such categories can be taken as a part of welfare schemes and also as a part of rural or social development schemes. The employers shall also be made compulsory to provide such facilities to the workers.

12. Contract labour Act and Inter State Migrant Workers Act are so notoriously ineffective. Various High Courts and Supreme Court have repeatedly asked the Government to implement the provisions of the Contract Labour Act. Stringent enforcement is necessary. Contract labour should be abolished in toto at the earliest point of time. Scientific and systematic utilisation of manpower, better dissemination of information regarding employment and better mobility including augmentation of transport arrangements will help job seekers and existing labourers.

13. To reduce and even prevent dependence of labour on exploitative contractors the State should with immediate effect implement the Supreme Court decision on Gujrat Electricity Board Case directing the government to prohibit contract labour as it amounts to trafficking in human beings. Difference in work situations is no justification for maintaining the system of contract labour.

14. To protect traditional castes/tribes from perishing they can be preferred in certain types of works. There shall be a reasonable blending of the interests of jobless local labourers who seek such works with the traditional labourers. Many jobless traditional labourers migrate to other places in search of such works. There are also instances where they are forced to turn to other vulgar means of livelihood including prostitution and theft. So their interests are also to be protected. Kerala has schemes to protect traditional bamboo workers.

15. Training inputs are always helpful in any sector in making it more employable in traditional as well as newly emerging opportunities. In unorganised sector vocational training facilities are very meagre. Only by large-scale efforts can it be improved.

16. There are certain areas especially in agricultural sectors where employing workers in large scale were thought to be non-profitable by the employers. In such areas training inputs can make them more productive without increasing the workload.

Conclusion

ESSENTIAL PROTECTIONS :

Only a comprehensive legislation providing for a prominent role for workers and their representatives in the implementation of the Laws and Schemes, would give the unorganised labours the pride of the place that has been denied through all these years. Relying on the bureaucratic machinery of inspectorate will not help in the effective implementation of the laws as has been experienced in respect of other labour laws. The recruitment should be through some agency i.e. Boards constituted by interested partners with 50% from the Unionised Workers.

THE DISCIPLINE OF THE VILLAGE COMMONWEALTH :

The revival of the spirit of Village Commonwealth comprising of peasants, artisans, and land workers can be a matter of guarantee of social justice to agricultural workers. Every party of this commonwealth realises that its prosperity is linked inevitably with that of the other two partners. This realisation generates an atmosphere an attitude of co-operation and mutual trust. This will facilitate the formation Service/Market Co-operatives of these three partners.

Every village is a cooperative commonwealth of peasants, agricultural workers and artisans. It will be the duty of the peasants to relieve themselves of any land that becomes surplus on account of land-ceiling legislation; to offer statutory minimum wages to agricultural workers; and due share to the village artisans and agricultural workers in the additional agricultural produce.

It will be the duty of the artisans to offer prompt and efficient service to the needy peasants of the village; to improve upon their own implements and work-methods; and to organise their market cooperatives with a view to ensure greater economy and efficiency.

It will be the duty of the agricultural workers to offer unreservedly their services to the peasants and cooperate with them in the collective efforts of increasing the quality and quantity of agricultural produce.

Each village-commonwealth will be governed in its internal affairs by a 'panchayat' comprising of the elected representatives of all the three interests. It will be the duty of the panchayat to determine working conditions of its constituents, including the working hours. The entire labour force, implements, land, subsidiary industries and other means of production within the jurisdiction of each village will be at the disposal of the village panchayat for the purpose of deployment. It will be the duty of the village panchayat to re-allot lands periodically to peasants'

WELL BEING OF WEAKEST SHOULD BE THE RESPONSIBILITY OF FITTEST.

The problems of Unorganised Labour are enormous and hence needs immediate attention. Not only the Government, but also the entire society through NGOs, Trade Unions, and such others are required to take initiatives and suo motto act in the search of solutions to alleviate the problems through appropriate forums.

* * * * * * * * * *

Umbrella legislation for Workers in the Unorganised Sector

Preamble

The importance of this Act is that it will cover over 90% of the workforce in India. If properly conceived and properly implemented it can be the path out of poverty for the country. Poverty has so far been addressed as a question linked on the one hand with economic growth and on the other by Government inputs. However, the real cause of poverty is the lack of enough good quality work. Employment, (or we may say work or livelihood) is the link between economic growth and poverty.

Moreover, an umbrella legislation of the unorganised sector has to be seen in a holistic way. The earlier labour legislation was primarily concerned with industrial workers with well-defined workplaces and employer-employee relationships. That organised sector, never extended to more than 11 % of the workforce and now, with new changes in the economy, has been contracting fast 11 has to be understood that the unorganised sector is here to stay.

This sector is unorganised in that there the work is flexible, informal, seasonal and without fixed employers or workplaces. It is also unorganised in that the workers are insecure, unprotected and poor. This legislation recognises that the method of production remains unorganised (or informal), but that the workers need security and a dignified life.

This Umbrella legislation is different from the earlier labour laws, because the earlier laws defined 'Industries.' and all & those who worked within these 'Industries' were covered by the Act. However, the unorganised workers are literally all over the place- in fields, in homes, on streets, in small workshops, in forests, on the seas etc. So it is difficult to see how such legislation can be effective without some convergence with the laws, policies and schemes that control the economies of these sectors.

The Umbrella legislation should be seen as an 'enabling' legislation, which will lead to the growth of the economy as well as a decent life and growing opportunities for the workers.

Objectives of the Umbrella Legislation

1. To obtain recognition for all workers in the unorganised sector.

2. To ensure a minimum level of economic security to these workers

3. To ensure a minimum level of social security to these workers

4. To ensure removal of poverty for these workers.

5. To ensure a future opportunities for children by elimination of child labour

6. To encourage formation of membership based organisations

7. To ensure representation of the workers through their organisations in local and national economic decisions

Or

To ensure economic and social security to all workers so as to mould them into a productive and secure workforce, earning a rightful income which allow them a decent life and opportunities for them and their children. And to bring their voice into the economic decision making of the country by helping them, to form and join membership based organisations and creating forums for representation of these organisations.

Coverage

There is a natural tendency in formulation of a law; to try to have a precise definition of the persons to be covered under the Act and so an attempt to precisely define 'workers of the unorganised sector'. However, discussions on definitions tend to be non-starters because over the years the unorganised sector has been defined in so many different ways by so many different agencies that it means very different things to different people.

On the other hand, a number of Commissions--in particular, the Shram Shakti and the Commission on Rural Labour- have given extensive descriptions and listings of the workers of the unorganised sector. 11 might therefore he useful to have descriptions and schedules to determine coverage of this Act, rather than a definition.

This legislation should cover all those who work. The definition of work should he very broad, and includes all those activities that contribute towards the National Income. It should recognise all forms of work. It should be realised that:

1) One worker may undertake a number of different types of work, within the same day and also within the same year.

2) Work may be for market or for subsistence

3) Work may be for an employer, for a contractor, for direct sale or for self- consumption.*

4) Work may be by an individual worker or the whole family.

Benefits under the Act

Recognition as a worker: Survey/Census and Identity Card

Most workers in the unorganised sector are not recognised as workers and so they have no identity. Also, in most surveys they are not counted and so their reality is not reflected in the policies or the laws. The first objective of recognition of these workers can only be achieved if they are included in official surveys. These can be done every five years, either by the NSS or by the labour department (Note: in 1999 the NSS conducted an informal sector survey as part of its regular labour force survey. This can be made a regular feature).

In order to achieve recognition as a worker each person who is actually working (see above definition of work), should be given an official identity card. At present there are many types of identity cards, which are given. These include cards issued by employers, Cards issued by EPF, cards issued by Welfare Funds, cards issued by Trade unions or co- operatives, cards issued by municipal authorities etc. The identity card gives the worker a definite legal identity.

Often a question raised is that the sheer magnitude of numbers in India would make the identification of workers impossible. However, in a country where voters lists are prepared of every adult over the age of 18 years and ration cards are issued for every family, listing all family members, and a census covering 100 crore people is conducted every ten years, it should not be too formidable a task to identify the worker.

One issue to be tackled in the identity cards is to record the multiple activities of the workers.

Minimum Income

This is perhaps most crucial in the life of the worker. The income she earns from her activity determines her level of life, and of productivity. It is the reason she is working.

The worker earns her income in the following ways:

· Through a time rate-generally through a daily wage or a monthly wage.

· Through a piece rate--e.g. bidi workers, brick kiln workers.

· Through direct sale of goods and services in the markets- e.g.' artisans, street vendors, tutors etc.

· Through cost-and profit sharing as in sharecroppers.

The first question which comes up is- what should be the minimum income? We can take a cue from the minimum wage discussions in various Indian Labour Conferences and various commissions on Labour set up by State and National Governments. Most trade unions agree that the minimum wage should he need based and based on the recommendations of the Indian Labour Conference and the Supreme Court Judgement (Workmen of Reptakos Brett and Co. Vs management), and should include the following components-

1. 
Each wage should cover 3 consumption units per earner (2 adult and 2 children)

2.
Each adult intake of food at 2700 calories per day

3.
Clothing requirements at per capita consumption of 18 yards per annum

4. 
Minimal housing costs

5. 
Fuel, lighting and other miscellaneous items at 20% of above

6. 
Children's education, medical requirement, provisions for marriages, old age, minimum recreation including festivals/ceremonies etc. at 25% of the total minimum wage. (This last point added by the above mentioned Supreme Court Judgement)

This can be taken as the requirement for a minimum income.

The method of earning an income varies in all the cases. The existing Minimum Wages Act covers a large number of types of work in its schedules and has been one of the most important Acts in the unorganised sector. The provisions of this Act should be strengthened and all employments should be brought under the Act.

In particular, those workers earning a time-rate should be covered by the Act. There are well-documented ways to calculate piece-rates (and the Bidi and Cigar Workers Act is a model for this.)

However, the issue becomes more difficult for those workers who do not fall under the definition under the Minimum Wages Act. The MW Act requires that there be an employer-employee relationship that does not apply to many workers in the unorganised sector. How do we think of a minimum income in. such circumstances? Certain types of. minimum incomes may indeed be included without having to go to the employer-employee relationships. E.g. the minimum rates for forest produce gatherers, the minimum rates share cropping rates etc.

Access to financial services, especially various types of credit, can play a major role in reaching a minimum income, especially for those workers who directly access the market.

Social Security

Social Security. is a must for workers in the unorganised sector. It should include

Social insurance covering healthcare, childcare and old age and housing.

The various ways of reaching social security to the unorganised sector has been extensively discussed, and is also being now further explored by the Group on Social Security. Basically there are two approaches:

1. 
Social security linked to citizenship-- i.e. every person regardless of whether they are a worker or not receives the benefit of social security.

2. Work-linked social security.

· It needs to be, discussed as to what securities should be work-linked and which securities are citizenship based.

· In the case of work linked securities various types of mechanisms are being suggested:

--- Welfare funds

--- Extending the benefits of EPF

--- Insurance schemes
Skills and Technologies

One of the characteristics of the new economy is the fast changing technologies and the need for new skills that keep emerging. In the earlier days, a specialisation in one skill was usually enough for lifetime employment. Today, there is need to continually adapt skills. At the same lime, the workers of the unorganised sector do have their own skills, which may he traditional skills. However, they are very versatile and adapt their skills to the needs of the markets and economy if given the chance. Skill development, adaptation to new technologies and development of appropriate technologies must be, a priority foradvancement of the economy and the workers.

This Act must provide in a big way:

• 
Surveys to tabulate and recognise the existing skills of the workers

• 
Resources at all levels for upgrading their skills and introducing them to new technologies

Linkages between new and developing markets and the skilled workers

Implementation or Enforcement of the Act

This will be the most crucial part of the Act as the experience has been that it is easy to pass Acts but difficult to implement them and it is important that this Act he a live instrument and not a deed letter.

The following points need to be considered when discussing formulation of the Act.

1. 
There is a major need for convergence; this Act cannot stand alone irrespective of the other Acts, not only the labour laws but also the Acts controlling various economic sectors. Since the unorganised sector workers are there in every economic sector, it becomes difficult to recommend an Act, which does not take into account the particularities of that sector. For example, the type of work, minimum income etc. that is available in the forestry sector, depends heavily on the Forestry Acts and the Forestry policy. Similarly, the types of work etc. available to rag pickers or street vendors depend on the Municipal Acts. This means that this Umbrella legislation should have some minimum statutory provisions which cover workers regardless of sector, and at the same time must make provisions which relate to Working with the Acts and policies of each sector. The Act should have some provisions that are statutory and some that relate to policy.

In other words, The Act should he of an enabling nature with "Core" obligations.

2. 
So far the most labour laws are enforced by a labour department and through labour officers who are given statutory powers for inspection and prosecution. Backed by a legislative system of labour courts and various appellate and tribunals. The main question to be asked is--- whether this system is suitable for the unorganised sector and if not what is an alternative system. Perhaps a more accurate question is:

Which elements of this system are suitable for the unorganised sector- what are the roles that labour officers and labour courts should he performing in the unorganised sector?

3. 
The main question however is that of an alternative system. Drawing on the experience of the Mathadi Board and the various recommendations of the Shram Shakti Report it is felt that a system of Tripartite or Multipartite Boards for implementation would be more suitable, as it would involve the active participation of the various stakeholders. We need to spell out the blue print for such a Board, but it should be decentralised and participatory.

4. It is well known that where workers are organised, the implementation of laws does take place. But conversely, having a law can also encourage the workers to organise to take benefit of the law. One of the main aims of this Act should be then to encourage the organisation of workers. How can this be done? What are the experiences of organisations working in these sectors? What are provisions of Acts that encourage organising? What discourages it? What has been the experience of multipartite boards in helping towards organisation of workers - Construction Workers Board, Mathadi Board, and Kerala Boards?

* * * * * * * * * * * * * * * * * *
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